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Current Topics. 
Additional Judges. 


THE motion for an address to His Majesty representing that 
the state of business in the King’s Bench Division required 
that two vacancies in the number of the puisne judges should 
be filled, and praying that His Majesty would be graciously 
pleased to fill those vacancies, was duly carried in the House 
of Commons last week, and therefore there should be no undue 
delay in making the new appointments. In the course of the 
discussion arising out of the motion several members pointed 
out, what indeed is sufficiently obvious, that even the addition 
of two judges to the present staff is still far short of the 
number required to enable the work to be despatched with 
that promptitude which is so much desiderated by the 
community. It is unfortunately too often forgotten that the 
immense output of modern legislation with its complicated 
provisions has added greatly to the volume of work coming 
before the courts. One of the M.P.’s speaking on the motion 
urged that as a remedial measure the general jurisdiction of 
the county courts should be extended on a liberal scale. 
Probably this method of mitigating the glut of work in the 
High Court may have to be envisaged. Originally the limit 
to the competence of the county courts was fixed at £20; 
in 1850 it was raised to £50; and since then it has been 
further extended, but it remains at an amount much below 
that within the jurisdiction of the corresponding tribunals in 
Scotland, the Sheriff Courts. There the judges are nearly all 
members of the Bar, although solicitors may be, and some- 
times have been, appointed, and although these judges have 
hot, asa rule, been faced with that mass of litigation which falls 
to their English confréres, they have done excellent service 
in the prompt despatch of the work. 


The Common Informer. 


A RECENT case in the courts is a reminder that the common 
informer is still in being. In ear ly days there may have been 
good grounds for invoking his assistance for the enforcement 
of statutes which otherwise might have become dead letters ; 





so to encourage the common informer to take proceedings 
the pecuniary penalty imposed for an infraction of the 
particular statute was to be paid either in whole or in part to 
the common informer, ‘and hence,” says BLACKSTONE, ‘such 
actions are called popular actions, because they are given 
to the people in general.” This popularity, in the modern 
sense of that word, has long gone; the common informer 
has become more and more anachronistic ; and, indeed, his 
intervention might well be dispensed with, seeing that nowa- 
days statutes are usually enforceable at the instance of some 
public body which, if unsuccessful, can be made responsible 
for costs, which is not always the case with the common 
informer. Even in the old days, when this was not the case, 
and the Legislature sought to encourage the common informer, 
it did not invariably succeed in achieving this résult. For 
example, in the Statute 52 Geo. 3, c. 146, the fruits of the 
penalties recoverable were to be divided between the common 
informer, who was to receive half, and a certain charitable 
institution, which was to benefit to the extent of the other 
half; a close examination of the statute, however, disclosed ~ 
the fact that the only penalty imposed was transportation for 
fourteen years, a circumstance which evoked little zeal on the 
part of the common informer to spend time and energy for the 
enforcement of its terms. 


Rules of Evidence. 

A POINT as to the admissibility in evidence of a statement 
given before justices by a witness who had since died, as 
recorded by the clerk to the justices, which was argued 
before, but not decided by, Lord Justice FINLAY sitting as 
an additional judge of the King’s Bench Division last week, 
is a fresh reminder of the slow emancipation of our evidential 
rules which have come down to us from the distant past. 
It is almost unthinkable that it was only in the second half 
of the nineteenth century that the evidence of the parties to 
an action were made competent witnesses, and probably many 
lay readers of the account of the trial of ‘ Bardell ». 
Pickwick ” regarded it as a mere travesty of a lawsuit, seeing 
that neither the plaintiff, Mrs. Bardell, nor the defendant, 
Mr. Pickwick, was called as a witness; but DickENs knew 
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at least this much of the rules of evidence, that at the date 
of the trial the parties to an action were not competent 
witnesses. Since those days there has been a somewhat slow 
improvement of the law as to the admissibility of evidence, 
the most notable, of course, being that effected by the 
Criminal Evidence Act, 1898, which enabled an accused 
person to testify on his own behalf if he so desired. 


The Charitable Collections (Regulation) Bill. 

Tue Charitable Collections (Regulation) Bill was read a 
second time in the House of Commons last Friday week. 
Mr. CravENn-ELLIis, who moved the second reading, recalled 
that the measure was based on the report of a joint committee 
of both Houses, and drew attention to the need for legislative 
restriction in view of the abuse of house-to-house collections. 
He referred to the regulation and control introduced by the 
War Charities Act, 1916, and intimated that as a result of the 
tightening up in regard to street collections there had over 
the last few years been an increase in house-to-house 
collections by no less than 400 to 500 per cent. He gave a 
list of well-known charitable organisations supporting the 
measure, and stated that he had received a very large number 
of letters from all classes of people in support of the Bill and 
none opposing it. The main provisions of the measure have 
already been described in these pages, and it is therefore 
unnecessary to repeat them. It may, however, be briefly 
recalled that the measure provides that promoters of charitable 
collections must apply to the police for a licence which will 
operate only in regard to a particular collection, and that 
every collector must have a badge and a certificate. The 
Home Secretary is empowered to grant an exemption from the 
necessity to apply for a licence. Mr. G. Lioyp, Under- 
Secretary, Home Office, said that the Bill had been framed 
by Parliamentary counsel on the instructions of the Home 
Office and with the full concurrence of the promoters. The 
big national charities, it was intimated, would apply for 
exemption to the Home Secretary, whose intention it was to 
set up an advisory council on the matter. If exemption were 
granted the police authorities would be notified. An assurance 
was given that the Home Secretary would consult ‘with the 
national charities before the appropriate regulations were 
drafted. It was said that the problem in the matter was, 
while getting at fraudulent collections, to do nothing to 
interfere with bond fide collections. The problem was a 
difficult one to solve, because it was almost impossible to find 
a definition sufficiently sensitive to deal with all the things 
which it was desired to allow, while preventing abuses which 
it was necessary to correct. Therefore, a rather unusual 
provision was inserted in the Bill, namely, that a simple 
application should be made to the police. The provision was 
so drawn that it was perfectly possible for the police to give 
a certificate after the collection had been made. It was an 
elastic provision designed to give the police power to get at 
the really fraudulent promoter. 


The Law of Libel (Amendment) Bill. 7 
THE Law of Libel (Amendment) Bill was withdrawn in the 
House of Commons last Friday week in view of a statement 
made by the Attorney-General intimating that the Lord 
Chancellor would, as soon as might be, set up a committee to 
consider the matter from a more fundamental and more 
general point of view than that represented by the Bill. 
Sir DonaLp SoMERVELL said that it must be agreed that the 
law relating to libel did need overhaul and reconstruction. 
It was the general experience of those familiar with that branch 
of the law—apart from those who had special considerations, 
which he did not object to or minimise, those who were 
concerned with the Press and writers—that there was a case 
for the reconsideration of this branch and its present working, 
and the Government had decided that this reconstruction 
should take place. In regard to the provisions of the Bill itself 
the same speaker expressed some apprehension in regard to 





the effects of the proposal that an action for slander should be 
capable of being brought without proof of special damage. 
The difference between the written and the spoken word was 
a very important one, and it might be that the promoters, 
having set out to put “ gold-digging ” out of the window by 
other clauses, would be letting in a new, large and numerous 
class of gold-diggers at the door by the operation of such a 
clause. It was observed also that there was a point which 
required consideration with reference to the matter dealt with 
in another clause of the measure in regard to the bringing of a 
libel action by a person of no reputation, as also with the 
clause concerned with fair and accurate reports of any proceed- 
ings to which the Press and the public were admitted. What- 
ever views may be entertained on these and other questions 
raised by the measure, the decision to refer the matter to an 
expert committee will, it is thought, commend itself to the 
great majority of practitioners. 

A Judicial View. 

THE events narrated in the preceding paragraph lend 
topical interest to certain observations which were made by 
Hanna, J., of the High Court, Ireland, at the annual dinner 
of the Institute of Journalists in Dublin, which was held prior 
to the discussion of the subject in Parliament. The learned 
judge was of opinion that the Press had a grievance with 
the law and juries. As to the latter, he agreed in con- 
demning the extravagance and unreasonableness of many 
of the verdicts in libel actions against newspapers. The 
damages, if assessed on any basis, were not dealt with as a 
measure of the damage to the plaintiff, but meted out as a 
punishment, which was primarily wrong. “I have,” the 
learned judge said, “ over forty years’ experience of juries 
and freely recognise that in general they do their best to do 
justice conscientiously, according to their lights. I would, 
however, abolish them except in criminal trials or where the 
court thought a jury an appropriate tribunal. This I feel 
sure would not only help the administration of justice, but 
relieve jurors of what is often deemed to be an unfair burden. 
My view is that all libel actions against newspapers should 
be tried by a judge. I would of course, give damages in a 
proper case, but within reasonable computation.” The 
speaker went on to indicate that nearly 100 years ago the 
peculiar position of the Press was recognised by the Legislature 
and it was thought an adequate protection for the newspaper 
to be enabled, where there was no malice or negligence in the 
publication, to publish an apology and pay a sum of money 
into court. But that item had nullified the protection, for 
* the adventurous gold digger’ would gamble on getting 
more than the payment into court, such payment not being 
within hundreds of pounds of the verdict. It was urged 
that it would be sufficient protection if the law were that, 
unless the libelled person could prove pecuniary loss, it 
should be a defence to the newspaper to prove that the 
publication occurred without malice or negligence, and that 
a satisfactory and complete apology or withdrawal had been 
published within a reasonable time after the first complaint 
had been made, and this without necessarily paying any 
money into court as part of the plea. 


Rules and Orders: Local Government’ Superannuation. 
ATTENTION should be briefly drawn to a number of 
regulations which have been made by the Minister of Health 
under powers conferred by the Local Government (Super- 
annuation) Act, 1937. Drafts were sent some months ago 
to the local authorities concerned and the regulations have 
now been made in substantive form. The Local Government 
Superannuation (Reduction and Adjustment of Superannua- 
tion Allowance) Regulations, 1939, deal with the reduction 
of superannuation allowance during re-employment, and 
the adjustment of superannuation rights on cesser of further 
employment of employees entitled to superannuation 
allowance, with reference to the provisions of s. 31 (1) of the 
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Act. The Local Government Superannuation (Additional 
Contributory Payment) Regulations, 1939, are concerned 
with sums to be paid by contributory employees desiring to 
receive, by way of superannuation, allowance in respect of any 
year of non-contributing service. The Local Government 
Superannuation (Sum in Lieu of Transfer Value) Regulations, 
1939, relate to those becoming contributory employees on the 
appointed day who immediately prior thereto were designated 
employees paying by instalments sums in lieu of transfer 
value under s. & (2) of the Local Government and Other 
Officers’ Superannuation Act, 1922. The Local Government 
Superannuation (Reckoning of Service on Transfer) Regu- 
lations, 1939, deal with the position where a local Act 
contributor under a local authority ceases to be employed by 
that authority and becomes a contributory employee under 
another authority within twelve months. The Local 
Government Superannuation (Mental Hospital, etc., Employ- 
ment) Regulations, 1939, contain provisions for the reckoning 
of previous service with reference to (a) an established 
employee becoming a contributory employee of a local Act 
contributor, and (6) a contributory employee, local Act 
contributor, or designated employee becoming an established 


employee. Finally the Local Government (Service of 
Registration Officers) Regulations, 1939, deal with the 


position in regard to registration officers appointed since 
3lst March, 1930, who, in other capacities, were transferred 
poor law employees subject to the Poor Law Officers 
Superannuation Act, 1896, or who, by virtue of local Act 
provisions, were subject to the Act of 1922, or who first 
became subject to provision for superannuation on or after 
the appointed day. The same regulations are concerned with 
registration officers who, having been as such transferred 
poor law employees subject to the Act of 1896 or the Act 
of 1922, cease before the appointed day to be so subject. 


Housing Act, 1936: Demolition in Rural Areas. 

In a Circular (No. 1762) which has recently been sent from 
the Ministry of Health to rural district councils the Minister 
intimates that a limited number of individual cases have 
been brought to his notice where proposals to recondi- 
tion a house, or to use it for some purpose other than 
that of human habitation, which might have been acceptable 
if submitted at the proper time, have had to be 
rejected because they were not submitted until after 
a demolition order had become operative and when it 
was too late to do anything in the matter. It has been 
suggested, the circular states, that proposals of this kind have 
on occasion related to cottages of architectural or artistic 
merits or historic value, with consequent loss of charm to 
the district concerned. As a result of these representations a 
sub-committee of the Central Housing Advisory Committee 
was appointed in January, 1938, * to investigate the adminis- 
tration of the statutory provisions relating to the demolition of 
individual unfit houses in rural areas, having regard to the 
importance of giving full consideration to the possibilities of 
reconditioning, and to advise whether, and, if so, how the 
administration of these provisions can be improved.’ One of 
the recommendations of this committee was that Form 4 of the 
schedule to the Housing Act (Form of Orders and Notices) 
tegulations, 1937, which is concerned with the notice of time 
and place at which matters relating to the making of a 
demolition order in respect of a house will be considered, should 
be modified so as to make it perfectly clear to the owner that, 
if he neglects to submit to the local authority within 
twenty-one days an offer to carry out works, and if he further 
neglects to attend the meeting referred to in the notice and 
make an offer with respect to the future user of the house, the 
local authority is bound by the Act to issue a demolition order. 
It was proposed that an additional paragraph be added to the 
form to this end. This has now been effected by the Housing 
Act (Form of Orders and Notices) Amendment Regulations, 
1939 (S.R. & O., 1939, No. 30). 





Further Safeguards. 

THE sub-committee further recommended that where a rural 
district council issues a notice of the kind just referred to, 
a leaflet should be sent therewith drawing attention to the 
facilities provided by the Housing (Rural Workers) Acts, and 
that an official letter should also be sent emphasising the effect 
of the notice and intimating that a short statement of the 
principal defects would be supplied on application to the 
council; that either before or after the issue of the formal 
notice an officer or member of the council, specially delegated 
for the purpose, should personally interview the owner with the 
object of explaining the procedure and facilities available 
under the Housing (Rural Workers) Acts; and that before a 
rural district council reaches a decision under s. 11 of the 
Housing Act, 1936, in respect of a house on the architectural 
or artistic merits or historical value of which any question 
may arise, the house should be reported upon, not only by the 
sanitary inspector and the medical officer of health, but also 
by a member of the Panel of the Council for the Preservation 
of Rural England operating in the area, or by some person 
or persons on whose information or judgment the authority 
may have confidence as qualified to form an opinion on such 
merits or value. In the circular to which reference has been 
made in the preceding paragraph the Minister of Health draws 
attention to the fact that the report of the sub-committee has 
been adopted by the Central Housing Advisory Committee, 
and expresses himself as in general agreement with its recom- 
mendations. He understands that some of them form part of 
the current practice of many rural local authorities and 
believes that if they were universally and systematically 
adopted the difficulties which have arisen in regard to 
individual cases would be obviated in future. It only remains 
to be stated that the report, which is entitled ‘* The Demolition 
of Individual Unfit Houses in Rural Areas,” is published by 
H.M. Stationery Office, price 4d. net, and that the circular and 
the Order above referred to are similarly obtainable, price 
Id. net each. 


Recent Decisions. 

In Re Ground, deceased: Ground v. Weller (The Times, 
8th February), Crossman, J., held that the Society for the 
Assistance of Ladies in Reduced Circumstances, Malvern, 
was entitled to a share of residue bequeathed to ‘ The 
Society for the Assistance of Ladies in Reduced Circumstances, 
Brook Green, Hammersmith.” There were a number of 
claimants, but the learned judge held that the last three words 
had got into the will by mistake and could be rejected. 

In Excelsior Films Productions, Ltd. v. Hackett (The Times, 
8th February) Lawrence, J., negatived the plaintiffs’ claim 
for a declaration that they were entitled to the film rights 
in every part of the world in a certain play and for con- 
sequential relief. The plaintiffs relied upon an agreemetit 
in the form of a letter, in which a cheque was enclosed, 
between them and the defendant’s agents. The learned 
judge held that the agents were not authorised to conclude 
a contract of sale on the plaintiffs’ behalf, and intimated that 
he would have been prepared to hold that there was no 
concluded agreement between the plaintiffs and the 
defendant’s agents. 

In Wilkinson and Another v. Spiro and Others (The Times, 
9th February), the Court of Appeal (Sir WiLrrip GREENE, 
M.R., and MacKinnon and Gopparp, L.JJ.) reversed a 
judgment of Macnacuren, J.,.so far as it related to one of 
the defendants in an action in which the plaintiffs claimed 
damages for fraudulent conspiracy in connection with certain 
stocks belonging to them as a result of which they were 
defrauded of the same. The Court of Appeal held that 
there was nothing to show guilty knowledge on the part of 
the defendant in question, and the appeal was allowed against 
a judgment for damages for £2,731 and interest so far as 
it related to him. 
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Pedestrian Crossings: The Problem 
Solved ? 


AFTER the decision in Bailey v. Geddes, 81 Sou. J. 684; 53 
T.L.R. 975, it was thought, not only among laymen, that the 
relevant regulations of the Pedestrian Crossing Places (Traffic) 
Provisional Regulations, 1935, were so framed as to give 
a pedestrian such rights with reference to a pedestrian crossing 
as to make it impossible for a motorist, if he collided with 
a pedestrian on a crossing and were sued by him, to plead 
that the plaintiff had been guilty of contributory negligence. 
jut that decision, as Scott, L.J., pointed out in Chisholm v. 
London Passenger Transport Board, 82 Sot.. J. 1050; 55 T.L.R. 
284, was limited to the type of case where a pedestrian 
is already on a crossing before a vehicle which subsequently 
knocks him down has approached near it ; it does not touch 
the case where a pedestrian steps on to a crossing which, 
before he does so, an approaching motor driver can see to be 
empty. In Bailey v. Geddes the motorist was approaching 
a crossing which, as Slesser, L.J., pointed out, because of 
traffic obstructing his view he could not see to be empty, 
and he knocked down on the crossing a pedestrian who had 
nearly got across the road. Greer, L.J., pointed out that the 
driver, before he reached the crossing, must have had an 
opportunity of seeing the pedestrian on it, and of strictly 
adhering to regulations 3 and 4, which provide as follows :— 

“3. The driver of every vehicle approaching a crossing 
shall, unless he can see that there is no foot passenger 
thereon, proceed at such a speed as to be able if necessary 
to stop before reaching such crossing. 

“4. The driver of every vehicle at or approaching a cross- 
ing where traffic is not for the time being controlled by a police 
constable or by light signals, shall allow free and uninter- 
rupted passage to any foot passenger whois on the carriageway 
at such crossing, and every such foot passenger shall have 
precedence over all vehicular traffic at such crossing.” 
In an article dealing with this decision (81 Soi. J. 601), 

it was pointed out that the regulation, as framed, by necessary 
implication imposed on pedestrians a duty, which only the 
minority were qualified to perform, of judging the point 
beyond which they must not expect an approaching vehicle 
to be able to pull up in their favour; and it was further 
pointed out that that difficulty remained even though 
Slesser, L.J., had laid down that there was such a point, 
thus presumably leaving it still open to a defendant motorist 
to plead contributory negligence against a plaintiff pedestrian. 

In Chisholm vy. London Passenger Transport Board (1938), 
82 Sox. J. 396; 159 L.T. 32, Hilbery, J., gave a decision on 
an interesting point with reference to traffic lights at a cross- 
roads (see 82 Sou. J.508). But the Court of Appeal (Scott and 
MacKinnon, L.JJ.; du Pareq, L.J., dissenting) (82 Sox. J. 1050; 
55 T.L.R. 284) reversed his decision in favour of the plaintiff 
so far as based on the ground that, as a result of Bailey v. 
Geddes, supra, that plaintiff could not be charged with 
contributory negligence. Before the appeal in Chisholm v. 
London Passenger Transport Board, however, Knighi v. 
Sampson (1938), 82 Sox. J. 524; 54 T.L.R. 974, came before 
Wrottesley, J. In that case a pedestrian stepped on to a 
pedestrian crossing right in front of a car approaching at 
reasonable speed so that a collision became inevitable. 
Wrottesley, J., held that the defendant’s plea of contributory 
negligence could be maintained, and observed that the effect 
of Bailey v. Geddes, supra, was not, in his opinion, to enable 
a pedestrian in effect to commit suicide. 

It was suggested in the earlier article, in discussing regula- 
tion 4, that the provision that free and uninterrupted passage 
must be allowed to any foot passenger who “ is on the carriage- 
way at such crossing ” left unanswered the vital question—“ is 
when?” And that the position might be clearer if the words 
were “is waiting to cross the carriageway.” Scott, L.J., 


points out that neither the regulations nor the judgments of 
the Lords Justices in Bailey v. Geddes, supra, attempted to 





define the duty of a pedestrian with regard to embarking from 
the footpath on to the crossing—with regard, that is, to the 
vital moment “ when.” The pedestrian’s duty at that stage, 
says Scott, L.J., is left to the common law, no penalty being 
imposed on pedestrians for embarrassing approaching vehicles. 

Having so stated the problem, the Lord Justice proceeds 
to rationalise the position. The pedestrian desiring to 
embark on the crossing is, he says, entitled to assume two 
things (the first, be it observed, rather general, and the second 
specific): (1) that approaching trafiic is acting and will 
continue to act so as to be able without difficulty to comply 
with the regulations; (2) that if an approaching vehicle is 
far enough away conveniently to check its speed (and, as was 
suggested in the earlier article (81 Sox. J. 601), the pedestrian 
in deciding this matter of convenience should give the vehicle 
considerable latitude and not take nice decisions which may 
be fateful for others as well as himself) he is entitled to cross. 
The Lord Justice went on to say: “I suy * conveniently ’ 
because a pedestrian, even if willing to risk his own life, has 
no right suddenly to embarrass a driver who is driving at a 
reasonable speed at which he can stop quickly. Such a right 
would involve a duty on every car to slow down to almost 
a walking pace at every pedestrian crossing, and this would 
reduce the flow of traffic in a busy town to an absurdity.” 

Scott, L.J., then proceeds still further to elucidate the 
position. He points out that, if the pedestrian suddenly 
embarks on an empty crossing so as to embarrass a cer which 
has come quite close, and thereby causes or contributes to a 
collision, he has only himself to blame, and that the driver is 
under no liability to him for the consequences. On the other 
hand, the Lord Justice added, it is not reasonable for drivers 
to keep pedestrians waiting for an indefinitely long stream 
of trafiic to pass by ; and on the occurrence of a reasonable 
interval (the Lord Justice suggests fifty to seventy yards, which 
is certainly giving the reasonable driver all the latitude he 
can want even on a wet day) a waiting pedestrian is entitled 
to step on to the crossing and cross. It is the duty, he adds, 
of every car, when approaching a crossing where people are 
standing on the pavement, to be prepared for their stepping 
on to the crossing, and, therefore, because of that chance, not 
to approach at a speed which will make it difficult to pull up 
if a pedestrian does step on to the crossing when the car is 
still a reasonable distance away. Scott, L.J., concluded by 
saying that nothing which the court said in Bailey v. Geddes, 
supra, excluded the possible defence of contributory negligence 
where it was a question of a pedestrian not already on the 
crossing who passed from the pavement on to it. 

MacKinnon, L.J., put the matter in the most concise and 
practical way by saying that if « miles an hour were a reason- 
able speed and if at that speed a car could pull up in y feet, 
the driver, if he saw no pedestrian on a crossing ahead could 
proceed at x miles an hour. If, when he had come within 
less than y feet of a crossing, a pedestrian made to cross, the 
driver might be unable to avoid a collision but should not be 
held to have broken regulation 3, in other words, to have failed 
to proceed at such a speed as to be able if necessary to stop 
before reaching the crossing. 

It would seem to be a possible solution of the whole problem 
for the Legislature to convert MacKinnon, L.J.’s y feet (and, 
incidentally, to assimilate the infinite variety of distances 
which may in practice suggest themselves to pedestrians, 
rightly or wrongly, as offering a safe margin) into a recognised 
distance marked, say, by red posts on the pavement at that 
recognised distance from a crossing, which vehicles approaching 
the crossing from either direction could clearly see. Once a 
motorist had passed the red posts he would have the right 
of way. The pedestrian, on the other hand, by seeing where 
the approaching vehicle was in relation to the posts, would 
know exactly whether or not he might then safely cross. 
The motorist would be relieved of anxiety and delay, and the 
pedestrian of the necessity of taking decisions likely to 
embarrass others or result in injury to himself. 
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Company Law and Practice. 


A sHoRT time ago I made a brief reference in this column 
to the recent decision of Simonds, J., in 


Schemes of Re Oceanic Steam Navigation Company 
Arrangement  Jid., 82 Sov. J. 646; a report of this case 
which are has now appeared in the “ Law Reports ” 
ultra vires the (1939, 1 Ch. 41), and a more detailed 
Company. consideration of the facts and the decision 


will, I hope, be of interest. 

The company was in a state of insolvency and prepared a 
scheme of arrangement with its creditors by the terms of which 
a new company was to be formed to take over all the assets 
of the insolvent company and to realise them to the best 
advantage. The shares of the realisation company were to be 
issued to the insolvent company’s creditors credited as fully 
paid. Upon the scheme becoming operative all the debts and 
assets of the insolvent company were to be transferred to the 
realisation company, and the former company was ultimately 
to be dissolved without a winding up. The scheme made no 
provision for any rights or interests of shareholders, these 
being regarded as of no value whatever. 

A meeting of the creditors was held by order of the court, and 
that meeting duly approved the scheme in accordance with the 
provisions of s. 153 of the Companies Act, 1929. A petition 
was then presented to the court under that section for the 
sanction of the court to the scheme: and the petition also 
asked the court to make the necessary orders under s. 154. 
That section, it will *be remembered, empowers the court, 
when a scheme of arrangement has been proposed for the 
purposes of reconstruction and involves the transfer of one 
company’s assets to another, to make provision for various 
matters, including the transfer of the assets or liabilities, the 


allotment of shares and the dissolution without winding up of 


the transferor company. 

The petition was opposed by shareholders of the company on 
two grounds: first, that the proposed arrangement was 
ultra vires the company and consequently the court had no 
jurisdiction to sanction it under s. 153 of the Act, and secondly, 
that if there was jurisdiction the scheme ought not to be 
sanctioned as it entirely disregarded the interests of the 
shareholders. The first point is, I think, the more interesting, 
and certainly the more important, as it involved the decision 
of a question of general application, namely, whether under 
s. 153 a company can make and the court can sanction an 
arrangement which is in excess of the company’s powers as 
defined in its memorandum of association. 

In the present case the scheme provided, as we have seen, 
for the transfer of the whole of the company’s assets to the 
realisation company, and the company’s memorandum 
contained no express power to sell or dispose of its entire 
undertaking. Accordingly, and this does not seem to have 
been disputed, the company had no power as a going concern 
to effect such a sale or disposition; and the question was 
whether it could do so by proceeding under s. 153 of the Act. 
Simonds, J., held that it could not : there was nothing in the 
language of that section which even remotely suggested such 
a conclusion. The section contemplated a compromise or 
arrangement between a company and its creditors or any 
class of them or its members or any class of them and provided 
machinery whereby such a compromise or arrangement might 
be made binding on dissentient persons by an order of the 


court. There was nothing to indicate that the company 
could effect an arrangement, which would be otherwise 


ultra vires, if the court would give its sanction under the 
section, ** It is indeed a cardinal principle that a company’s 
corporate powers are defined and limited by its memorandum 
of association, and that its memorandum can only be altered 
in the manner prescribed by the Act itself. It would be 
strange if by a side wind under s. 153, without observing the 
particular prescription of the Act with regard to alteration, 





new powers could be conferred on a company, and the conten- 
tion is more forcible when it is remembered that the new 
power proposed by this scheme to be conferred on the company 
—namely, to sell or dispose of the whole or any part of the 
undertaking—is a power for the creation of which by alteration 
of the memorandum s. 5 (1) (f) of the Act of 1929 makes 
express provision.” 

There does not appear to be any earlier decision on the point, 
though there is a dictum of Younger, J., in Re Guardian 
Assurance Co. [1917] 1 Ch. 431, at p. 441, which in the case 
under discussion was quoted by the learned judge with approval, 
viz.: ‘‘ The section accordingly has no application to an 
arrangement which is ultra vires the company, nor to an 
arrangement of a kind which can only be effected in a prescribed 
way, e.g., a reduction of capital.” It was suggested in 
argument that the court could disregard the restrictions of the 
memorandum, for the transfer of the undertaking from the 
company to another company was expressly authorised 
by s. 154. But that section only provides machinery for 
carrying into effect the provisions of a scheme which the court 
has sanctioned under s. 153, and if the scheme itself is ultra 
vires the company, so that the court has no jurisdiction to 
sanction it, the provisions of s. 154 can have no application, 

The modern form of objects clause in a company’s memo- 
randum usually contains an express power to sell or dispose 
of its undertaking, but in the case of a company which has no 
such power and which desires to put forward a scheme of 
arrangement under s. 153 involving the transfer of all its 
assets, it would be possible to overcome the difficulty by 
passing a special resolution to alter the memorandum so 
as to include the power, and then incorporating in the petition 
to sanction the scheme a prayer to confirm the alteration of 
the memorandum. Alternatively, it may be possible, in cases 
in which it is not sought to bind creditors by the scheme, for 
the company to go into liquidation and proceed under s. 234 
of the Act. 

I need hardly point out that the decision that a scheme of 
arrangement which involves the doing of any act ultra vires 
the company cannot be sanctioned under s. 153 does not 
touch upon or affect in any way the well established principle 
that rights conferred by the memorandum on classes of 
shareholders may be modified by a scheme under the section : 
a principle which is recognised by sub-s. (5) of s. 153. 

The second ground of opposition to the petition in the 
case under discussion was that the scheme made no provision 
for the interests of shareholders. It was recognised that the 
shareholders’ rights were, in view of the state of the company’s 
finances, of no value, but it was said that the directors ought 
to have refused to call in aid the machinery of s. 153 to 
enable a scheme to go through for the benefit of creditors unless 
the latter were prepared to concede something to the share- 
holders. Without the assistance of the company the creditors 
alone could not have availed themselves of s. 153, and the 
directors should not have assisted them without exacting a 
price. Simonds, J., pointed out that the matter came before 
him on the footing that the directors (in whom, by the articles, 
the powers of the company were vested) had thought fit to 
assist the creditors by putting forward a scheme for their 
benefit and the scheme had been duly approved by the 
creditors as provided by the section. In the circumstances 
there was no impropriety in the action of the directors, nor any 
unfairness to the shareholders of the company. “ The 
jurisdiction under s. 153 of the Act and under the corresponding 
section of earlier Acts has consistently been exercised without 
regard to the wishes of shareholders or a class of creditors who 
had no real interest in the assets of the company.” See, 
for example, Zn re Tea Corporation Ltd. [1904] 1 Ch. 12, 
where the meeting of ordinary shareholders convened by the 
court did not approve of the scheme by the necessary majority, 
but the court nevertheless sanctioned the scheme, being 
satisfied that the ordinary shareholders had no_ interest 
whatever in the assets, 
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A Conveyancer’s Diary. 
[CONTRIBUTED. | 
A RECENT case before Bennett, J., serves to illustrate, once 
again, the strange legal complications which 
may arise by accident in the most ordinary 
circumstances. The case is at present 
unreported and will, I trust, remain so, 
since it decides no new point of law. But it will serve to show 
the pitfalls that surround the professional, and still more the 

amateur, lawyer. 

Shortly after the war two spinster sisters, A and B, acquired 
a leasehold site. It was conveyed to them without words of 
severance. They obviously never considered at all whether 
they were to be joint tenants or tenants in common in any 
technical sense. They provided the purchase money in 
equal shares, seve for an error of twopence in the calculations. 
They then proceeded to build a somewhat curious house, 
divided into two flats, with one front door and two door bells, 
in which they maintained separate establishments. The 
house was built too long ago for it to be at all easy to discover 
how the expenses of the building had been met, but after 
great efforts evidence was collected which showed so far as it 
went that they did not pay quite equally, the division being in 
about the ratio of 45 per cent.: 55 per cent. But there was 
no satisfactory means of discovering whether the information 
was complete. Once the house was built they seem to have 
paid all the common outgoings in equal shares, more or less, 
but the information again was necessarily incomplete. The 
first question was, therefore, whether they were in equity 
joint tenants or tenants in common. This question was one 
arising between the two estates (both ladies being dead) and 
therefore was one which strictly ought to have been tried in 
an action. But, as a summons was necessary to construe the 
will of A, this question was added to it with the consent of 
all adult parties interested in both estates, such procedure 
being allowable by virtue of Re Royle, 43 Ch. D. 18. 

It was, of course, clear that A and B were jeint tenants at 
law. And, as is well known, where that is so there are certain 
presumptions in equity: if the purchase money is provided 
in equal shares, the presumption is that the parties are 
equitable joint tenants; if in unequal shares, that they are 
equitable tenants in common. In this case the discrepancies 
in providing the money were relatively slight and the evidence 
regarding the way it was provided so scanty that none of the 
learned counsel involved felt able to argue on any footing 
save that there was equality and that the presumption of 
equity was in favour of a joint tenancy. 
~The question, therefore, boiled down to one whether 
there was either (1) admissible evidence sufficient to displace 
the presumption of equity, or (2) admissible evidence of a 
severance. A good deal of evidence was, in fact, tendered, 
but was all held inadmissible. If it had been admissible 
it made it perfectly clear that one at least of the ladies, if 
not both, supposed that on the death of the survivor of them 
the house would be sold and the proceeds divided between 
the two estates, and that if she had realised that a severance 
was necessary to secure this end, she would have taken the 
necessary steps. Unfortunately, the whole of this evidence 
consisted of statements made by the ladies themselves, 
and there was nothing to show that either made such state- 
ments in the presence of the other. Consequently, none 
of it was admissible against either of them. Further, A, 
who died first, purported to devise her share in the house. 
Such a devise would not, of course, itself effect a severance. 
But it was suggested that it might afford evidence of an 
antecedent severance, as was the case in Robinson v. Preston, 
4K. & J. 505. But, to be admissible as such, it would have 
had to be admissible as against B, who would profit, as 
survivor, by a joint tenancy. In Robinson v. Preston the 


Co-owners : 
Election. 


devise was by the person corresponding to B, and was, 





therefore, admissible as an admission. That was, however, 
not the case here. The upshot was that there was no 
evidence admissible to displace the equitable presumption 
of a joint tenancy, and the court held accordingly. It is 
often stated in the text-books that this presumption is 
regarded as a harsh one and that equity, which leans against 
a joint tenancy, will seek small indications to displace one. 
But it was noticeable in this case that nothing was made of 
this point. 

A, in the meantime, predeceased B, leaving a home-made 
will. If she had consulted her solicitors, of course, they 
would almost certainly have discovered the situation regarding 
the house, and would have advised accordingly. But she 
did not. The court proceeded to construe the will, and 
decided that it gave to B certain chattels absolutely, and 
to B for life the income of residue and ‘“‘ my share of ” the 
house. Residue and “my share of” the house were given 
over on B’s death. As there was a joint tenancy, the gift 
of the house was, of course, void so far as the will was con- 
cerned. But B had enjoyed the income of residue and had 
taken the chattels. Hence it was suggested (1) that the 
will put her to her election, inasmuch as it purported to give 
over to others an interest in remainder in a house which was 
B’s absolute property, while giving her other benefits, (2) that 
she had in fact elected by taking those other benefits, (3) that 
therefore she, being dead, her personal representatives 
must now either give up the half share of the proceeds of 
sale of the house to the beneficiaries under the will of A, 
or compensate them by repaying the value of all the other 
benefits taken by B under that will. 

These questions were argued for several hours. At one 
stage it was suggested that since the doctrine of compensation 
was only one which permitted the personal representatives 
of A to sequestrate property coming to B under A’s will, 
and since B had already had all those benefits and had nothing 
more coming to her, there was no property which could be 
sequestrated, and consequently B’s estate was not bound to 
make compensation. This proposition was founded on 
certain remarks by Jessel, M.R., in Pickersgill v. Rodger 
5 Ch. D. 163, cited with approval by Neville, J., in 
Re Macartney [1918] 1 Ch. 300, at p. 303. In the event, 
the court did not have to deal with this point ; but it seems 
to be an important one which will have to be decided sooner 
or later. In the present case it would have had the curious 
effect that, as B had succeeded in getting all that was coming 
to her under A’s will and had died, she would have escaped 
the duty of electing at all. 

The court, however, heid eventually that A’s will raised 
no case of election. What A had purported to give over on 
B’s death was not the house itself, nor B’s interest in it, but 
A’s own interest in it, described as “my share.” A and B 
were, however, joint tenants. As such they occupied per 
my et per tout during their joint lives; neither had a share, 
but each had the whole; and on the death of A, the frst of 
them to die, nothing passed from A to B, but A’s estate was 
merely extinguished by operation of law, leaving B as owner 
in severalty. The case was thus similar to that where a life 
tenant of Blackacre devises to X all his “estate and interest in” 
Blackacre, giving other benefits to the person entitled to 
Blackacre in remainder; here the remainderman is not put 
to his election, as life tenant must be taken to have 
purported to devise his own interest, if any, in Blackacre, 
and that interest is one incapable of being devised, because it 
ceases on his death, and is not the interest or property of the 
remainderman at all; Galvin v. Devereux (1903), 1 Ir. R. 185: 
see also “‘ Jarman,” 7th ed., pp. 522-524. This result was 
just and convenient in the circumstances, but rests on very 
technical reasoning. It is certainly curious that if A had said 
she gave “a half share” in the house, a case of election 
would have arisen, but none did when she said “ my share.” 
The will was home-made, and it seems a pity that it was taken 
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so literally. But perhaps, after all, it can be said on the other 
hand that persons who make home-made wills deserve to have 
their estates mulcted in the costs of Chancery proceedings, 
and to suffer from the consequences of technical reasoning. 








Landlord and Tenant Notebook. 


In landlord and tenant matters the attention of the 
practitioner is usually drawn to the question 
of independence of covenants when a 
tenant, aggrieved by the conduct of his 
landlord in failing to carry out some 
obligation, proposes to withhold rent. The client then has 
to be advised to do no such thing, and perhaps reminded of 
the right to distrain and of a forfeiture clause. Admittedly, 
he may rightly be accorded a measure of sympathy, especially 
when the obligation, as is usually the case, is a duty to repair ; 
for in such a case it is difficult to give advice which is sound 
both in practice and in theory. To tell the aggrieved party 
to do the repairs himself and deduct the cost from rent may 
be sound practical advice, and I have known the underlying 
theory to be approved in a county court ; but no authority 
can be cited in support which is of more recent date than 
1696 (Beale v. Taylor, 1 Leon. 237). To advise an action for 
damages representing the diminution of the value of the 
term is legally correct, but is not likely to meet with an 
enthusiastic reception if the particulars are, say, that the roof 
is leaking. 

On the other hand, there appears to be little direct authority 
the other way in the shape of a decision that a tenant aggrieved 
by breach of covenant to repair was not entitled to withhold 
rent. The proposition has to be established by reference to 
the general law on the construction of documents and by 
reference to one or two cases in which the grievance alleged 
consisted of breach of covenant for quiet enjoyment or refusal 
of a new lease ; in the latter case, it was, of course, the landlord 
who set up the interdependence of covenants. Further, 
there are several cases in which the tenant, himself under a 
covenant to repair, has pleaded the destruction of the premises 
in answer to a claim for rent; and the unfortunate thing is 
that headnotes and judgments in these cases have emphasised 
the existence of the tenant’s covenant, which might in itself 
be taken to imply that if the lessor were responsible for 
repairs the plea would be good. 

The general law is best sought in commercial cases, the 
leading authority being Boone v. Eyre (1777), 1 Hy. BI. 273, 
in which Lord Mansfield said : ** The distinction is very clear. 
Where mutual covenants go to the whole of the consideration 
on both sides they are mutual conditions, the one precedent 
to the other, but where they go only to a part—where a 
breach may be paid for in damages—there the defendant has 
a remedy on his covenant and shall not plead it as a condition 
precedent.” This case dealt with breach of warranty of title 
to negro slaves sold with the equity of redemption to a 
plantation in the West Indies, part of the consideration being 
an annuity for life, which the purchaser withheld on dis- 
covering that some of the negroes belonged to a third party. 
Another commercial decision is Ritchie v. Atkinson (1808), 
10 Ea. 295, which illustrated the effect of failure to deliver a 
complete cargo stipulated by the terms of a charter-party. 
Lord Ellenborough put it in this way: * If the delivery of a 
complete cargo were a condition precedent to the recovery of 
any freight, no doubt the defendant would be entitled to 
require the strictest performance of it . . . the question . . . 
depends not on any formal arrangement of the words, but on 
the reason and sense of the thing, as it is to be collected from 
the whole contract . . .” 

Attempts have indeed been made to establish that ‘‘ the 
reason and sense ’’ of the relationship of landlord and tenant 
demana that when the demised premises become unfit for 


Independence 
of Covenants. 





the purpose for which they were let, liability for rent should 
be suspended; but they have not been successful. In 
Hare v. Groves (1796), 3 T.R. 687, a very eloquent argument 
was addressed to the Chancellor to prohibit a landlord from 
suing at law for the rent of premises which had been destroyed 
by fire, and this though the tenant was bound by a covenant 
to repair; but the court did not see that it was equitable to 
throw the whole burden of the common misfortune on one 
party. In Surplice v. Farnworth (1844), 13 L.J.C.P. 214, the 
tenancy was a yearly one, and though it was silent on the 
subject of repairs, it appeared that the landlord had been 
in the habit of repairing or allowing the cost of any such 
work. When a storm had seriously damaged the roof the 
tenant withheld rent; but the decision was that the agreement 
did not make repairs a condition precedent to the right to 
recover rent. 

Conversely, a tenant in arrear with rent does not thereby 
lose his rights against the landlord. In Briant v. Pilcher 
(1855), 16 C.B. 354, an undertenant sued the mesne lessor 
for breach of covenant to indemnify, the complaint being 
that the superior landlords had levied a distress, seizing and 
selling some of the plaintiff's goods. The defendant pleaded 
that the plaintiff owed more rent to him than he had owed 
the distrainors; to this the plaintiff demurred, pointing 
out that the covenant to indemnify was unqualified ; and it 
was held that the plea was clearly no answer. 

Of course, the passage cited from Lord Ellenborough’s 
judgment does not mean that words cannot effect the 
dependence of covenants ; from the earliest days there have 
been arguments as to what words do have that effect. As 
between landlord and tenant, it has generally been the 
landlord who sought to make a particular provision a con- 
dition, i.e., a provision entitling him to forfeit the lease. 
In Simpson v. Titterell (1590), Cro. Eliz. 242, it was held that 
“ proviso semper, it is further covenanted,” followed by an 
undertaking not to assign, had this effect in view of the 
importance attached to the word “ proviso.” Rather more 
dificult have been the cases in which a landlord has sought 
to defend an action for breach of covenant for quiet enjoyment 
by pleading the qualification ‘ that he ”’ [the tenant] * paying 
the rent ... and performing the covenants on his part 
to be performed should quietly enjoy,” on which a tenant 
sued his landlord in Hays v. Bickerstaffe (1687), 2 Mod. 34. 
One of the plaintiff's covenants prohibited him from cutting 
wood, and the landlord pleaded breach of this obligation as 
a justification for his having entered. The plea was rejected 
as the words “he performing the covenants” did not make the 
obligations dependent. 

As to covenants to grant a new lease on notice “ upon the 
lessees paying the rent and performing and observing the 
covenants,’ the position was exhaustively examined in 
Bastin v. Bidwell (1881), 18 Ch. D. 238, when Kay, J., having 
reviewed a number of authorities, came to the conclusion 
that “upon performing covenants’ definitely expressed a 
condition precedent. Indeed, the real conflict concerned 
the question whether the condition meant that covenants 
must have always been performed, or must be unbroken at 
the time of notice, or merely that the lessee must not be in 
default when the term expired. 

The most recent authority on the construction of words 
of this tenor is, I think, Kidner v. Stimpson (1919), 35 T.L.R. 
63, C.A., when, on the sale of an estate including a mill in 
lots, the purchaser of the mill undertook to keep it in con- 
dition, other purchasers covenanting to pay rent charges 
“ while and so long as” he should perform the obligation in 
question. It was held that the words italicised expressed a 
condition. Doubtless many a tenant would like to see such 
words qualifying his obligation to pay rent, at all events 
when the landlord is responsible for repairs; but in their 
absence and the absence of other words equally or more 
definite, the “* /w quoque”’ argument is bound to fail. 
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Our County Court Letter. 
ACTION FOR DAMAGES AFTER CONVICTION. 


Ix Hollingworth v. Booth, recently heard at Alfreton County 
Court, the claim was for £34 as damages for assault. The 
plaintiff's case was that, during a quarrel, he was kicked in 
the abdomen, and was off work for four weeks, during which 
time he lost £14 in wages. In May, 1938, the defendant was 
charged at Alfreton, before the magistrates, with inflicting 
grievous bodily harm, and was ordered to pay £6 inclusive. 
It was submitted that, as the defendant had been found guilty 
in another court, the only remaining issue was one of damages. 
This was not admitted, on behalf of the defendant, and 
(after medical evidence had been given for the plaintiff) 
three witnesses stated that the kick was deliberate. The 
defendant’s case was that he had acted in self-defence, and 
had caused no unnecessary suffering. The plaintiff had 
brought on his suffering by his own conduct by following the 
defendant into his field, and complaining about the defendant’s 
treatment of his wife, who was the plaintiff's sister. The 
defendant’s father had intervened in the struggle, and the 
plaintiff's injuries were due to accidental circumstances. 
His Honour Judge Longson gave judgment for the plaintiff 
for £18 and costs: compare a similar case, noted under the 
above title, in our issue of the 19th February, 1938 (82 Sox. J. 
150). It is to be noted that, if an assailant is summoned for 
assault, and either obtains a certificate of dismissal or pays 
the whole amount adjudged to be paid, he shall be released 
from all further or other proceedings, civil or criminal, for the 
same cause. See the Offences Against the Person Act, L861, 
s. 45. There is no similar immunity, however, after a charge 
of inflicting grievous bodily harm, even if the magistrates 
deal with the case summarily by reducing it to one of common 
assault. A charge of inflicting grievous bodily harm is usually 
preferred by the police. The victim is therefore not the 
prosecutor and is not debarred from taking further proceedings 
in a civil court. 
SPECIFIC PERFORMANCE. 

In Albert Ball (Nottingham) Limited v. Aulsebrook and Another, 
recently heard at Nottingham County Court, the plaintiffs’ 
case was that in April, 1937, both defendants signed a contract 
to purchase some land near their own house in order to 
preserve its privacy. The agreed purchase price was £231 5s. 
and a deposit of £25 was paid, completion being fixed for the 
ith April, 1938. In March, 1938, however, completion was 
agreed to be postponed on payment of another £50, but this 
amount was not paid. Subsequently the defendants wrote 
that they did not want the land and could not pay anything 
further. A claim for specific performance was subsequently 
made, and, at the first hearing, the case was adjourned to 
enable an abstract of title to be sent to the defendants. <A 
notice to file a defence had been ignored by the defendants, 
and they had not returned the draft conveyance. His 
Honour Judge Hildyard, K.C., observed that the order 


depended upon whether the plaintiffs had made a good title” 


This having been proved to the satisfaction of the court, the 
usual order was made for compliance within twenty-eight 
days, with costs to the plaintiffs. 
DEBT PAYABLE IN VIENNA. 

IN a recent case at Leicester County Court the plaintiff was a 
Czech subject, recently living in Vienna. His claim was for 
£23 19s. against Wolsey, Limited, hosiery manufacturers, in 
respect of goods purchased by them in Vienna in February, 
1938. The defence was that payment had been agreed to be 
made in Vienna, and liability was admitted for payment 
there, but not elsewhere. Owing to events in Austria, there 
was a risk that, if the defendants paid the plaintiff in this 
country, they might still remain liable to pay someone else 
in addition. His Honour Judge Galbraith, K.C., observed 
that the defendants were of high standing and reputation, 





and did not wish to evade liability. The contract, however, 
did not include any term for payment in Vienna, and judgment 
was therefore given for the plaintiff, with costs. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
FALL FROM ROOF. 

THE above subject has been considered in two recent cases. 
In Grazher v. Walsall Corporation, at Walsall County Court, 
the applicant had been employed on demolition work. While 
on a garage roof, the applicant trod on an asbestos sheet, 
which broke and caused him to fall about 10 feet on to a 
concrete floor. The bones of the applicant’s left foot and 
left hand were fractured, and he had received compensation 
at £1 6s. Id. a week, based on pre-accident earnings of 
£2 12s. 3d. In January, 1937, the applicant was given 
light work as a watchman, receiving wages and Ils. a week 
compensation. In November, 1937, the applicant was 
engaged on more demolition work at £2 lls. 2d. a week and 
Is. 4d. compensation. In March, 1938, the applicant obtained 
work with other contractors as a watchman at £2 3s. 6d. a 
week, but he had to work 112 hours a week and pay someone 
10s. a week to help him. The applicant had worn an iron 
support for his leg, but the medical evidence was that he would 
be better without it. His Honour Judge Tebbs approved 
a payment of £215 compensation and 25 guineas costs in 
full settlement. 

Ix Morgan v. Cooke, at Hereford County Court, the applicant 
was a builders’ labourer (aged fifty-one) and, prior to the 
accident, he had been employed by another firm at a wage 
of £2 lls. 8d. a week. On the 18th September, 1937, the 
applicant was requested by the respondent (a farmer) to fix 
a few slates on the roof of the farmhouse. On a previous 
occasion the applicant had done a similar job and was paid 
a shilling an hour, the respondent finding all materials. On 
the above date the applicant used two ladders—one to reach 
the roof and the other on the roof itself. Although they were 
securely tied together, the ladders collapsed and the applicant 
fell to the ground. He was severely injured, and was still 
under a 30 per cent. disability. It was submitted on his 
behalf that he was a workman within the meaning of the 
Acts, or was engaged on work for the benefit of the respondent’s 
trade or business. An award was therefore claimed of 
£1 5s. 10d. a week. The respondent’s case was that she had 
not exercised any control over the applicant, and had discussed 
nothing about wages. The job would only have taken an 
hour, and the applicant was not a workman but an independent 
contractor. He had ‘been paid what he had asked on previous 
occasions, and the respondent was unaware that the amount 
was calculated at the rate of a shilling an hour. His Honour 
Judge Roope Reeve, K.C., held that the appiicant was engaged 
to do the work in his own time and in his own way. The 
cost was too small to have been discussed as to its amount or 
terms. The applicant was therefore not a workman and 
was not engaged on work for the benefit of the respondent’s 
trade or business. No award was made. 


LUMP SUM FOR NYSTAGMUS. 

In Lilleshall Co. Ltd. v. Hudson, at Madeley County Court, the 
respondent had received full compensation at £1 8s. 8d. a 
week until October, 1937, when the amount was reduced to 
8s. 6d. The applicants’ doctor had then certified the 
respondent as fit for surface work, but his own dector had 
certified him unfit for work. On a previous hearing, the case 
had been adjourned for a medical referee’s report. This was 
to the effect that the respondent still had nystagmus and was 
totally incapacitated. A sum of £75 had accordingly been 
offered, which the respondent was willing to accept in 
settlement. His Honour Judge Samuel, K.C., held that the 
amount should be increased, and the agreement was therefore 
not recorded 
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Practice Notes. 
INTERROGATORIES TO WIDOW. 

* THE rule at common law appears to be absolute,’ observed 
Simonds, J., in Shenton v. Tyler (1938), 55 T.L.R. 143; 82 
Sou. J. 950, * that no communication between husband and 
wife passing between them during the marriage state is to be 
divulged. Neither party is compellable by interrogatory or 
otherwise to give evidence on matters which have been so 
communicated between them.” 

It was held that the rule applies to a widow. 

The defendant’s husband, Mr. T., who died in January, 
1937, appointed his wife and two others his executors and 
devised and bequeathed to her absolutely all his residuary 
estate. S. claimed a declaration against her that Mr. T. 
had created a secret trust in favour of 8., by communicating 
to his wife the wish that she should pay 8. £2 a week for her 
life. S. alleged that the defendant agreed to do so and that 
on the faith of this, her husband left her his residue of £70,000. 
Until March, the defendant had made these payments to the 
plaintiff and then discontinued them. The defence was a 
denial of the request, of the promise and the secret trust ; 
the payment, it was said, was made voluntarily. The plaintiff 
pleaded that until after discovery she was unable to give 
particulars of the promise. 

Accordingly, she took out a procedure summons for leave 
to deliver certain interrogatories, asking T. to answer 
whether it was not the fact that her late husband had made 
that request and that she had made him that promise, and 
asking for the date of the request and the promise. T. 
objected to answer any interrogatories on the ground that 
they related to matters which had passed between husband 
and wife and were therefore absolutely privileged. 

In Monroe v. Twistleton (1802), Peake, Add. C. 219, 
M. sued T. for the board and lodging of T.’s infant child. 
To prove the contract M. called Mrs. Sandon, who, at the date 
of the contract, was T.’s wife, but had since been divorced 
and had re-married. Lord Alvanley disallowed her evidence. 
“To prove any fact arising after the divorce this, lady is a 
competent witness, but not to prove a contract or anything 
else which happened during the coverture. She was at that 
time bound to secrecy ; what she did might be in consequence 
of the trust and confidence reposed in her by her husband . . .” 
(at pp. 220, 221). 

In Doker v. Hasler (1824), Ry. & M. 198, an action was 
brought for a false return to a fi. fa. The defence was that the 


execution was fraudulent, in order to protect the goods of 


the debtor against his assignees in bankruptcy. The defendant 
called the widow of the testator and asked her about a 
conversation between herself and the testator. Best, C.J., 
rejected the evidence : 

* The happiness of the married state requires that the 
confidence between man and wife should be kept for ever 
inviolable.” 

In O'Connor v. Marjoribanks (1842), 4 Man. & Gr. 435, 
an action of trover by the personal representatives of G., 
his widow was held inadmissible as a witness to prove that 
she pledged the goods with the defendants by her husband’s 
authority. Tindal, C.J., adopted the reasoning in Monroe v. 
T wistleton, that, subject to certain exceptions, “* a wife never 
can be admitted as a witness either for or against her husband ; 
she cannot be a witness for him, because her interest is 
precisely identical with his; nor against him, upon grounds 
of public policy, because the admission of such evidence 
would lead to dissension and unhappiness, and possibly to 
perjury... . This intimate relation ... isnot . . . dissolved by 
death, so as to let in the evidence of either party as to 
transactions occurring during their joint lives; but we are 
asked to confine the rule to cases where the communications 
between the husband and wife are of a confidential nature. 
But such a limitation of the rule would very often be extremely 
difficult of application (at p. 443). And Maule, J., 





observed : * Though the husband is dead, the reason for the 
rule applies as strongly as if he were alive. It would just as 
much embarrass married persons if they knew their com- 
munications might be divulged after the death of either 
party ” (at p. 446). 

Now, at common law a widow and a divorced woman 
were always competent witnesses, but they are not com- 
pellable as to matters passing between husband and_ wife. 
Was the rule changed by s. 3 of the Evidence Amendment 
Act, 1853? Sections | and 2 provide that the husband or 
wife is admissible and compellable except as provided by 
s. 2 in criminal cases. Section 3 provides that neither shall 
be compellable to disclose any communication made by the 
other during the marriage. This section leaves unimpaired 
the rule of the common law and does not deal with the position 
of a widow. 

Simonds, J., accordingly, felt bound to refuse the applica- 
tion to administer interrogatories, and he made the costs the 
defendant’s costs in any event. Although the decision might 
result in an injustice—viz., the concealment by the widow of 
a secret trust—that was no reason for * making a breach 
in the general rule of the common law.” 

See * Taylor on Evidence ” (1931), l2th ed., vol. I, p. 573, 
s. 910. 








Reviews. 


Stephen's Commentaries on the Laws of England. 
Edition, 1938. Advisory Editor, EK. Roprerick Dew, 
LL.B., Solicitor of the Supreme Court (Honours). Vol. | 
(The Courts of Justice and Constitutional and Administra- 
tive Law). Demy 8vo. pp. xv and 615 (Index, 57). London : 
Butterworth & Co. (Publishers), Ltd. 32s. 6d. net. 

The publication of a new edition of “Stephen's 
Commentaries ” is always an event of interest. In this first 
volume of the twentieth edition, while the well established plan 
of the work remains, there is a very extensive rearrangement 
and revision particularly designed to meet the changes in 
The Law Society’s Intermediate Examination. The present 
volume, containing Books I and II, covers * The Courts of 
Justice’ and * Constitutional and Administrative Law.” 
It would be invidious to single out any one-item from such a 
store, but particular congratulations are due to the learned 
editors on their decision to treat the Administration of 
Justice (Miscellaneous Provisions) Act, 1938, as in force at 
the time of publication. This is the measure of the 
broad-minded wisdom apparent throughout the book. 


Twentieth 


The Coal Act, 1938, and Associated Statutes, Rules and Forms. 
By Davin Bowen, one of His Majesty’s Counsel. 1938. 
Royal 8vo. pp. xlvii and 466 (Index 26). Londoy : 
Hamish Hamilton (Law Books) Ltd. Price 42s. 

This volume may be confidently recommended to those 
requiring a work on the new legislation relating to coal mines 
treated from the standpoint of the practitioner. The 
associated statutes range from the Railways Clauses Con 
solidation Act, 1845, to the Coal (Registration of Ownership) 
Act, 1937. There is an admirable introduction to the Act 
of 1938 which is helpfully annotated, as are also its 
predecessors. The notes on general questions of law involved 
in the new legislation with which the volume is interspersed 
those relating to the general effect of a contract for the sale 
of land, the right of support to*land and the respective rights 
of tenant for life and remainderman with reference to the 
disposal of compensation may be cited as examples—are 
an excellent feature. The relevant rules and orders, forms, 
etc., are included in the volume and there is a good index. 
The Yearly Supreme Court Practice, 1939. By P. R. SiMNer, 

C.B., a Master of the Supreme Court of Judicature ; 

Harovp G. Meyer, of the Inner Temple, Barrister-at-Law 
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H. Hinton, M.B.E., of the Supreme Court; and F. C. 
ALLAWAY, M.B.E., of the Chancery Division. 1939. 
Demy 8vo. pp. ceccxevii and 2,940 (Index, 432). London : 
Butterworth & Co. (Publishers), Ltd. 45s. net. 

The 1939 edition of the ** Yearly Practice ” appears to have 
been thoroughly revised and has been brought up to date by 
the inclusion of such important measures as the Administration 
of Justice (Miscellaneous Provisions) Act, 1938, and the 
Supreme Court of Judicature (Amendment) Act, 1938. The 
necessary amendments have also been made to give effect to 
the numerous changes brought about by the Rules of the 
Supreme Court (No. 3), 1937, which were published too late 
for inclusion in the previous edition. 


Whitaker's Almanack, 1939. By Josern Wurraker, F.S.A. 

London: J. Whitaker & Sons, Ltd. 6s. net. 

This well-known almanack, which is now in its seventy- 
first year, provides a valuable source of information on every 
subject. Its contents have been revised up to the time of 
going to press, and it now has 1,096 pages, including a full 
index. An abridged edition of the almanack is also obtainable, 
price 3s. 





Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of TH SOLICITORS’ JOURNAL. | 
The Council of The Law Society. 

Sir,—The duties of the Council of The Law Society, which are 
extra mural, 1.e., not confined to the internal affairs of the 
Society, are duties conferred by statute or (if any) by usage 
upon the truly elected representatives of the profession, and 
not upon members of the Council in an individual capacity 
(always excepting the President for the time being by virtue of 
his office). 

With this point in mind, your readers will observe that 
your paragraph on p. 83 under this heading does not oppose 
the observations of the Associated Law Societies of Wales 
as to proportional representation and the method of election 
of members of the Council. On the contrary, the cireum- 
stance that such public duties are laid upon the Council 
requires that its members shall be truly elected representatives 
in the sense popularly understood, and not merely officially 
selected nominees, supported by votes cast under an out-of- 
date and little understood convention. 

Norfolk Street, W.C.2. STANLEY O. Marruews. 

7th February. 





Law Society Meeting—Defalcation. 
Law Society—Some Aspects of Reform. 

Sir,—Will you permit me to make a short comment on 
these two matters, which were referred to in your issue of 
4th February. , 

1. Defaleation.—Does the Council of The Law Society, 
seriously believe that to require a solicitor who is prepared 
to swindle his clients to go through the formality of making 
a declaration that he has complied with the Solicitors’ Accounts 
Rules, will act in the very slightest degree as a deterrent to 
fraud ? ; 

2. It is certainly time that provincial solicitors received 
proper representation on the Council. The Associated 
Societies do try to realise the difficulties of the provincial 
solicitor, which in my experience the Council of The Law 
Society, to whom as a body many of such difficulties are 
non-existent, do not. ; ; 

The profession as a whole requires in its management 
and control much more vision to deal with its difficulties, 
in particular those which fall to the lot of the profession 
outside the London area. 


7th February. MANCHESTER SOLICITOR. 





To-day and Yesterday. 
LeGAL CALENDAR. 
6 Fesruary.—On the 6th February, 1781, at a quarter to 
five in the morning, the jury who were 
trying Lord George Gordon for high treason in fomenting the 
great riots of 1780 retired to consider their verdict. The case, 
heard in the King’s Bench, had lasted without interruption 
since 8 o’clock on the previous morning. Lord Mansfield 
and the other judges had continued in their places the whole 
time. In half an hour they brought in a verdict of acquittal, 
a tribute to the eloquence of Gordon’s junior counsel, Erskine. 
Dr. Johnson declared: ** [ am glad that Lord George Gordon 
has escaped rather than a precedent should be established of 
hanging a man for constructive treason.” 


7 Fesruary.—Rumbles of the French Revolution were in 
the air when an attorney named Lloyd 
posted a notice on the gate of the Fleet Prison, advertising it 
to let “in the first year of English liberty.” On the 
7th February, 1793, he stood in the pillory at the Royal 
Exchange. During the first quarter of an hour the instrument 
was so loosely fixed that he just looked through it in com- 
parative comfort. Afterwards the sheriff ordered it to be 
shut close. The concourse of people was so great that it took 
200 constables to preserve order. 


8 Fesruary.—On the 8th February, 1763, Francis Buller 
entered the Inner Temple at the age of 

sixteen. In the same year he married an heiress. Immed- 
iately afterwards he became a pupil of Mr. Ashurst, later his 
colleague on the Bench, and set to work with a rare earnestness. 
In later life he once said to a young man: “ If I had listened 
to the advice of those who called themselves my friends 


when I was young, instead of being a judge of the Court of 


King’s Bench, I should have died long ago a prisoner in the 
King’s Bench.” So, avoiding all temptations to idle, he 
pressed forward. 
9 Fepruary.—On the 9th February, 1770, Sir William 
Blackstone, author of the famous 
‘** Commentaries,’ became a Justice of the Common Pleas. 


10 Fepruary.—On the 10th February, 1830, Robert 
Alexander was brought up for judgment in 
the King’s Bench for having published in the ‘‘ Morning 
Journal ”’ libels on the King, the Commons, the Lord Chancellor 
and the Duke of Wellington. The libel on Lord Lyndhurst 
suggested that he had procured the office of Solicitor-General 
for Mr. Sugden in return for a loan of £30,000. Mr. Justice 
Bayley now passed sentence of twelve months imprisonment 
in Newgate and a fine of £300. 


11 Fesruary.—In 1811 Ireland was virtually in a state 
of anarchy. Among the oppressed 
peasantry many of them banded together in subversive 
societies; crimes of violence had become almost normal. 
At the Clonmel Assizes, early in the year, there was a heavy 
crop of death sentences. On the Ilth February there 
was condemned to be hanged for stealing arms a boy so 
young that the gentleman who had initiated the prosecution 
pleaded for mercy with tears in his eyes. The Solicitor- 
General promised his support, but declared in open court : 
“His life hangs upon a thread for, on the first appearance 
of any outrage in the neighbourhood, in forty-eight hours 
after it is known it shall be my recommendation to send that 
boy out to immediate execution.” 


12 Fesruary.—On the 12th February, 1857, Mr. Serjeant 
Channell was appointed a Baron of the 

ixchequer in succession to Mr. Baron Alderson. He had 
never sat in Parliament or been active in politics at all, save 
when in 1852 he stood for Beverley but withdrew on finding 
how corrupt the borough was. He was one of the judges 
whose severity powerfully contributed to the suppression 
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of garrotting. His first legal experience had been as an 
articled clerk in a solicitor’s office, but he had given up his 
articles to join the Inner Temple. 

THE WEEK’s PERSONALITY. 

It is not often that the academic lawyer attains the reward 
of a judgeship, but that was the achievement of Blackstone, J., 
who, in the words of Lord Ellenborough, made himself a 
learned lawyer by writing his “Commentaries.” If he had 
followed an early inclination he might have become a minor 
poet. He got as far as winning a gold medal for a poem on 
Milton, but literature lost little when he entered the Middle 
Temple and solemnly indited a poem called ** The Lawyer’s 
Farewell to his Muse.”’ The first stage of his career was 
marked by assiduous attendance in the courts at Westminster, 
where he acquired a small practice, but it was at Oxford that 
he built up his future. His lectures on English law there 
inspired a Mr. Viner with the idea of founding a chair dedicated 
to that subject, till then neglected in the seats of learning. 
Thence arose the great ‘‘Commentaries”’ to which English, 
and still more, American law is so deeply indebted, and after 
that came the full tide of success and recognition. For the 
last ten years of his life he was a judge in the Common Pleas 
and the King’s Bench. The languid temperament which 
had caused him to write his works with a bottle of port at 
his elbow, that he might be “ invigorated and sustained by 
a temperate use of it,” eventually got the better of him. He 
took so little exercise that he may be said to have died from 
want of it. 

HomELy Justice. 

According to a recent Grand Jury’s report from the United 
States, the magistrates in Mountain County, California, have 
a highly individual way of administering justice. “ In some 
instances,” it is said, “ fines are alleged to have been levied 
in the form of a bottle of whiskey, the judge and the 
defendants then drinking the whiskey.”” Within living memory 
an equally patriarchal jurisdiction was sometimes exercised 
in Scotland. There was Bailie Wallace of Tain who had a 
weakness for paying the fines he inflicted. Thus an old offender 
stood in the dock charged with being drunk and disorderly. 
* Tut-tut,” said Wallace, ** this will never do. Ye’ll be fined 
half a crown ora day in prison.” ** All richt, Bailie,” returned 
the accused, ‘* an’ ye can pay the fine yersel’.” “* You dirty 
trouser!”’ shouted the Bailie. “How many times have I 
paid your fines for you? If you can’t afford to pay your 
fines, you’ve no business to get drunk.” Still, after a lecture 
on temperance, Wallace as usual pulled half a crown out of 
his pocket and laid it on the desk. 


REVELRY IN Court. 

As for the spectacle of whiskey being drunk in court, 
Serjeant Sullivan is my authority for an even more remark- 
able scene which once occurred in the Probate Court in Dublin, 
while it was presided over by a bitter and dyspeptic judge 
called Warren. His digestion often confined him to sherry and 
biscuits, and on his worse days he was in the habit of ordering 
these to be brought to him on the Bench and refusing to 
adjourn for lunch. This occurred on one occasion when an 
eccentric and original leader was conducting a case. As soon 
as Warren intimated that he did not intend to adjourn, he 
turned round to the back of the court and called ‘* Charles.” 
His servant immediately appeared. “ Lunch” he com- 
manded. Charles at once brought in a cloth, silver, plates and 
glasses and laid them on the leader’s table. A cold partridge 
next appeared, and this his master dealt with, conducting the 
cross-examination of a witness the while. Next a loud pop 
was heard outside the court and Charles came in through the 
crowd of spectators with a foaming bottle of champagne. 
It was at this point that Warren gave in and adjourned for 
half an hour. 





Notes of Cases. 


Judicial Committee of the Privy Council. 


Ram Kinkar Banerjee (represented by Sreemati Saibalini 
Devi and Others) v. Satya Charan Srimani and Others. 


Lord Romer, Lord Porter, Lord Salvesen, Sir Lancelot 
Sanderson and Sir Frank MacKinnon. 
29th November, 1938. 

InpIA—TRANSFER OF PROPERTY—MorrGaGe BY LEssEE— 
ASSIGNMENT OF TERM TO MortGAGEE—WHETHER Morv- 
GAGE AN ABSOLUTE TRANSFER—NATURE OF INTEREST 
RETAINED BY MorrcaGor—No Priviry or Estate 
BETWEEN LessoR AND MortGaGeeE — DIstINcTION 
BETWEEN LEGAL EstTATE RETAINED BY MORTGAGOR BEFORE 
AND AFTER Date FOR REPAYMENT—TRANSFER- OF 
Prorerty Act, 1882, ss. 58, 60. 

Appeal from a decision of the High Court, Fort William, 
Bengal. 

The lessees of certain property in June, 1908, leased it to 
one Martin, the terms of that lease being similar to those of the 
head lease, except for certain increases in the burdens imposed 
on the lessees. The grant was in a form which would, under 
English law, amount to an assignment of the head lease, but 
by Indian law operated by way of sub-demise and not of 
assignment. After various mesne assignments Martin’s 
leasehold interest became vested in one Patel, one of the 
respondents. On the 18th May, 1923, Patel executed two 
mortgages of his leasehold interest, the second subject to the 
first. Both were in the form which a mortgage in England by 
assignment of the sub-term would take, in that they con- 
tained (1) promises by the mortgagor to repay ; (2) conveyances 
of the mortgaged property ; and (3) provisos for reconveyance 
by the mortgagees to the mortgagor upon repayment of the 
mortgage money. Mortgagees under Patel’s mortgages were 
other respondents to this appeal. None of the mortgagees ever 
entered into possession, but the rent reserved by the sub-lease 
to Martin having fallen into arrear and the covenants and 
conditions remaining unperformed, the appellants brought an 
action claiming against the present respondents for performance 
of the terms of the sub-lease during such period as they had an 
interest in it. The Subordinate Judge of Asansol held the mort- 
gagees liable on the principle of Williams v. Bosanquet (1819), 
1 Brod. & Bing. 238. The High Court reversed that judgment 
on the ground that the mortgages in question were not English 
mortgages, and that, even if they were, the whole of the right, 
title and interest of the mortgagor in the property did not 
pass to the mortgagees by virtue of their terms. The 
appellants now appealed to His Majesty. 

Lorp Porter, delivering the judgment of the Board, said 
that under the English system of law Williams v. Bosanquet, 
supra, decided that, in cases where the ordinary form of 
mortgage in use in this country before the passing of the Law 
of Property Act, 1925, was adopted, the whole of the lessee’s 
interest passed to his mortgagee notwithstanding that an 
equity of redemption remained in the mortgagor. If that were 
true also in India the same result would follow. Their lord- 
ships therefore had to determine whether under the Indian 
system of law the whole interest of a mortgagor of a lease 
did in any, and, if so in what, circumstances pass to his 
mortgagee. Since the passing in India of the Transfer of 
Property Act, the distinction drawn in England between 
law and equity with regard to mortgages did not exist in 
India. The Indian mortgagor; however, retained some rights 
though the English rules of equity did not apply. He retained 
a right to a reconveyance of the land and a right to transfer 
such right by way of sale or second mortgage (ss. 81, 82, 
91 and 94), which right in India was a legal right. It was 
contended that the English mortgage defined in s. 58 (e) 
amounted to a transfer of the whole interest of the mortgagor, 
and therefore, where the subject-matter was a lease, created 
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privity of estate between the lessor and the mortgagee of the 
3ut by Indian law the interest which remained in the 
mortgagor was a legal interest, and its retention might there- 
fore prevent the whole of the mortgagor’s interest from passing 
to the mortgagee. Section 58 (e) on its true construction 
did not declare “an English mortgage” to be an absolute 
transfer of the property. it declared only that such a mortgage 
would be absolute were it not for the proviso for retransfer. 
The distinction between a case where the date of payment 
had elapsed and that in which it had not yet been reached 
did not in principle exist. In England the mortgagor had 
an equitable interest in the property both before and after 
that date has elapsed. In India before that date the mort- 
vagor had an interest in the land which was legal and not 
equitable. After that date he had the legal right of redemption 
given him by s. 60 of the statute. In each case he retained a 
legal interest in the property. Their lordships therefore 
thought that in India a mortgagor, when he assigned his 
interest under a lease to a mortgagee, did not under any of the 
forms specified in s. 58 of the Act transfer an absolute interest 
within the principle established in England by Williams v. 
Bosanquel, supra, and consequently the mortgagee was not 
liable by privity of estate for the burdens of the lease. The 
appeal must be dismissed. 

CounsEL: G. R. Y. Radcliffe, K.C., and J. M. Pringle, 
for the appellants ; A. M. Dunne, K.C., L. P. BE. Pugh, KC., 
T. J. Strangman, Clarke and Gangli, for the respondents. 

Soxvicirors: A. J. Hunter & Co.; T. L. Wilson & Co. ; 
Callingham, Ormond & Maddov. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


lease. 


House of Lords. 
Oxford City Council ». Oxfordshire County Council. 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Wright and Lord Porter. 13th December, 1938. 


LocaL GOVERNMENT—ALTERATION OF BOUNDARIES BY 
EXTENSION AcT—AUTHORITIES DEPRIVED OF BENEFICIAL 
AREAS—INCREASED BuRDEN ON RATEPAYERS ARISING 
FROM Duty oF Roap MAINTENANCE AND PuBLic Assist- 
ANCE—DutTIES TRANSFERRED TO County CoUNCIL BY 
SUBSEQUENT Act—WHETHER CouNcIL ENTITLED TO 
COMPENSATION—LOCAL GOVERNMENT (ADJUSTMENTS) ACT, 
1913 (3 & 4 Geo. V, c. 19), s. 1 (1). 

Appeal from a decision of the Court of Appeal (Greer and 
MacKinnon, L.JJ.; Bennett, J., dissenting), 82 Sou. J. 272, 
reversing a decision of the Divisional Court (24th May, 1937) 
in favour of the Oxfordshire County Council on a consultative 
case stated by an arbitrator. 

By the Oxford Extension Act, 1928, which came into force 
on the Ist April, 1929, the boundary of the city and county 
borough of Oxford was extended to include certain rateable 
areas formerly in the administrative county of Oxford, the 
result of the extensions being to increase the burden of the 
ratepayers of two of the districts of which the transferred 
areas had formed part in meeting the cost incurred by thefr 
councils as highway authorities, and, in the case of a poor law 
area part of which had been transferred, to increase the burden 
on-its ratepayers in meeting the cost incurred by the poor law 
authority in exercising its functions as such. On the Ist April, 
1930, by virtue of the Local Government Act, 1929, the roads 
maintainable by the councils of the two districts became 
maintainable by the county council, to which also the poor 
law functions in respect of the poor law area became trans- 
ferred, the cost in each case becoming chargeable to the 
county ratepayers. The Act of 1928 contained provisions 
enabling authorities from which beneficial areas had been 
taken to obtain financial adjustment from the city council 
to whose area they had been added. The county council 
contended that, by virtue of the additional burden which had 
now, owing to the Local Government Act, 1929, fallen on 





county ratepayers through the transfers, they (the council) 
were entitled to compensation by the Oxford City Council in 
respect of road maintenance and public assistance. The city 
council contended that the increased burdens on the county 
council were due to the Local Government Act, 1929, and 
not to the Extension Act of 1928, and that accordingly no 


compensation was due. After the transfers the city council 


made payments by way of financial adjustment in respect of 


the increased burden of highway maintenance to the two 
districts from which areas were transferred. The Divisional 
Court decided in favour of the city council; the Court of 
Appeal reversed that decision; and the city council now 
appealed. Section | (b) of the Local Government (Adjustment) 
Act, 1913, provides : provision shall be made for the 
payment to any authority of such sum as seems equitable . 

in respect of any increase of burden which will properly be 
thrown on the ratepayers of the area of that authority . . . as 
a consequence of any alterations of boundaries . * 

Lorp RusseLtt or KiLLoweN said that the question for 
determination was whether the county council were entitled 
to make a claim on the city council in respect of increased 
burden on the county ratepayers arising from road mainten- 
ance and public assistance. The county council conceded 
that the basis of their claims must be found in the Act of 1913, 
otherwise the claims would be bad under the decision in 
Caterham Urban Council v. Godstone Rural Council [1904] 
A.C. 171. He agreed with Bennett, J., that the words of s. | 
of the Act of 1913 did not apply to a case like the present, 
where, subsequently to an accomplished change of boundaries, 
a new duty was laid on a local authority and a consequent 
new burden on its ratepayers. In such a case there was no 
increase of an existing burden as a consequence of an alteration 
of boundaries. Further, the Act of 1929, which altered the 
status quo, did not make any provision for compensation 
which covered the present case. The appeal should be allowed. 

The other noble lords concurred. 

CounseL : Sir Stafford Cripps, K.C., and Maurice Fitzgerald, 
for the appellants; R. M. Montgomery, K.C., and Cope 
Morgan, for the respondents. 

Soticrrors : Sharpe, Pritchard & Co. for A. Holt, Town 
Clerk, Oxford ; Cunliffe & Airy, for F. G. Scott, Clerk to the 
Oxfordshire County Council. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
The ‘* Dux.”’ 
Scott, MacKinnon and du Pareq, L.JJ. 
30th November, Ist and 2nd December, 1938. 
KeeL oF 155 Tons 


SHIPPING—UCOLLISION—STEEL-BUILT 


WorKED ALONG River BANK witH BOATHOOK AND 
PoLeE—CarRIED TO Mip-STREAM BY SQUALL—ACCIDENT 
WHETHER NEGLIGENCE. 


Appeal from a decision of Bucknill, J. 

About noon on the 2nd April, 1937, the * Dux,” a steel- 
built keel of 155 tons capacity, loaded with 30 tons of grain, 
was going up the Trent from Stockwith to Gainsborough, 
manned by two hands. The weather was fine and clear. 
There was a strong easterly wind with occasional gusts. 
The tide was flood running about a knot. No sails were set. 
The hands were working the * Dux” slowly along the east 
bank, port side to, with the help of the tide, the man on 
the port side using a boathook and the man on the starboard 
side using a long pole or “ stower.” While so proceeding 
she was struck by a strong squall which blew her away from 
the bank, so that the boathook could not reach it. The 
water was too deep for the man using the stower to touch 
the bottom. The hands being unable to control her, she 
drifted across the river, colliding with a lighter which was 
being towed by a tug. In an action for damages by the 
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owners of the lighter, Bucknill, J., held that there was no 
negligence established on the part of the ** Dux,” saying that 
it might well have been carried from the bank without 
negligence on the crew’s part, and that in a strong breeze 
it would be impossible to hold it close to the bank with a 
boathook. 

MacKinnon, L.J., delivering the judgment of the court 
allowing the plaintiffs’ appeal, said that they had _ relied 
on the 1910 Rules for the Navigation of the Humber and 
Trent, No. 21: ‘* No vessel shall be allowed to drift otherwise 
than under control or to drift athwart or abreast.” The 
judge had not applied the proper test of negligence and 
had not given effect to the rule indicating the standard of 
care. It was the duty of those who used the drift of the 
tide as a means of progression to do so only if when their 
craft was drifting they had her under control. If they let 
her drift (1) when the wind that was blowing might make 
them lose control and (2) in water of such depth that their 
primitive appliances did not give them any control, they 
were breaking the rule, for then the ordinary incidents of the 
voyage and no cataclysm might at any moment deprive them 
of all control. On the facts r. 21 was broken, and there was 
negligence. 

CounsEL: Carpmael, K.C., and Naisby ; Hayward, K.C., 
and H. Holman. 

SOLICITORS : Holder & Co.; Pritchard, 


Charles Sons, 


Partington & Holland, for Andrew M. Jackson & Co., of 


Hull. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.} 


Pilkington v. Pilkington. 


Greene, M.R., Finlay and Luxmoore, L.JJ. 
16th December, 1938. 

Divorce—Parties Living Apart—HusBanp TELEPHONING 
ro Wire—Orrer or Evipence ror Divorce—WIre’s 
Petition BASED ON SUBSEQUENT ADULTERY—EFFECT OF 
CONVERSATION, 

Appeal from a decision of Hodson, J. 

The husband and wife were married in 1924. Differences 
having arisen, he left their home and was not seen or heard of 
till September, 1937, when he telephoned to her telling her 
that he wanted his freedom and would give her evidence for a 
divorce. She said that she was surprised and that she was 
seeing her solicitors. Soon afterwards she had a telephone 
conversation with their managing clerk. On the 24th 
September, 1937, the husband wrote naming an hotel where 
he had stayed with a woman, and saying: “* You should be 
able to obtain the necessary evidence for divorce.” On the 
evidence of this adultery which had been committed since 
the telephone conversation the wife presented a petition, 
which Hodson, J., dismissed on the ground that there had been 
a tacit understanding that evidence would be provided by the 
husband. 

GREENE, M.R., allowing the wife’s appeal, said that if the 
information the husband had given had been conveyed by 
letter it could not have been suggested that there was a tacit 
understanding, but it was given by telephone and that implied 
a conversation. It would not have been reasonable for the 
wife to put down the telephone without saying anything. 
In the circumstances it was not right that she should be put 
in peril if she said anything at all. A woman confronted with 
such a salutation could not be expected to deal with it as 
precisely and strictly as if she had her solicitor at her side. 
Hodson, J., had drawn the wrong inference from the evidence. 

Fintay and Luxmoore, L.JJ., agreed. 

CounseL: H. B. D. Gazebrook, for the appellant. 
respondent did not appear.) 

Souicirors : Bolton, Jobson & Yate-Lee. 

[Reported by Francis H. Cowrer, Esq., Barrister-at-Law.| 


(The 





Smith v. Pearl Assurance Co., Ltd. 

llth January, 1939. 
-Moror Car—Tuirp Party RiskKs—PROVISION 
FOR ARBITRATION—CAR OWNER INSOLVENT—INJURED 
Toirp Parry Suinc INnsurRANCE CoMPANY—ACTION AS 
Poor Person—No ARBITRATION—EFFECT. 


Slesser, Clauson and du Pareq, L.JJ. 


INSURANCE 


Appeal from a decision of Asquith, J. 

A motor car owner was insured with the company against 
third party risks. The policy provided that all questions 
arising out of it should be referred to arbitration. <A 
passenger in the motor car suffered injury which he alleged 
to be due to the negligence of the owner and brought an 
action against him, suing as a Poor Person, in which he 
obtained judgment for £2,160 damages. The owner having 
become insolvent, the plaintiff issued a writ against the 
company claiming a declaration under the Third Parties 
(Rights against Insurers) Act, 1930, that they were liable by 
virtue of the policy to pay him £2,160. Alternatively, he 
claimed this sum as damages for alleged breach of contract. 
The company contended that an award under the arbitration 
clause should be a condition precedent to any right of action 
against them and that the proceedings should be stayed. 
Asquith, J., stayed the action. The plaintiff appealed, 
contending that the court had a discretion to refuse to stay 
the action and that the Poor Persons Rules made no provision 
for arbitrations, and that as he could not afford arbitration 
he should be allowed to proceed with his action. 

Suesser, L.J., said that even if the court had a discretion in 
the matter (and on that question be abstained from expressing 
an opinion) the court could not properly exercise it so as to 
interfere with the contract between the parties. The third 
party’s rights could not be greater than those of the insured 
person. If the grounds suggested were justification for the 
exercise of the discretion as suggested every Poor Person 
could claim not to be bound by an arbitration clause. The 
appeal should be dismissed. 

CLauson and pu Parca, L.JJ., agreed. 

CounsEL: Schapiro; Samuels, K.C., and Berryman. 

Souicrrors : Pennington & Son; Berrymans. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


Hibernian Bank Ltd. v. Gysin and Hanson. 
Slesser, Clauson and du Pareq, L.JJ. 
17th January, 1939. 

Bint oF KXCHANGE CrossED “ Nor NEGOTIABLE — 
Errect—Binis or ExcHance Act, 1882 (45°& 46 Vict., 
CeHbh)y ssc: 8; ST. 

Appeal from a decision of Lewis, J. (82 Sou. J. 548). 

The defendants were drawees and acceptors of a bill of 
exchange for £500, crossed “ not negotiable,” dated thé 
23rd February, 1937, drawn by the Irish Casing Co. Ltd., 
and payable at Barclays Bank three months after date * to 
the order of the Irish Casing Co. Ltd. only.” The drawers 
endorsed the bill to the plaintiff bank for value. The plaintiff 
bank discounted the document and placed £500 to the credit 
of the current account of the drawers. At the date of the 
acceptance of the bill and at all material times the drawers 
were indebted to the defendants in a sum exceeding the 
amount due on the bill. The acceptance on the document 
was written on it with the defendants’ authority. It was 
presented for payment by the plaintiffs at Barclays Bank, 
on the 26th May, 1937, and payment was refused, the answer 
being * orders not to pay.” Lewis, J., dismissed an action 
by the plaintiffs for the amount of the bill and interest. 

Stesser, L.J., dismissing the plaintiffs’ appeal, said that 
a bill was negotiated when it was transferred from one person 
to another in such a way as to constitute the transferee the 
holder (Bills of Exchange Act, 1882, s. 31). This bill was 
accepted by the defendants on the basis of its being a 
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document providing that it was ** not negotiable.” Thus, the 
plaintiffs had no title, because it could only be by reason of the 
bill being capable of being transferred in such a way as to 
constitute them holders of it that they could have a right 
to sue. If the only words for consideration were “ not 
negotiable ” the case would clearly fall within s. 8 (1). But it 
was said that they must be read subject to the other words 
in the bill and that it was only not negotiable after the order 
had been given by the Irish Casing Co. Ltd., so that the non- 
negotiability must exclude the giving of the first order by that 
company. That construction was unacceptable. The words 
“not negotiable’ governed the whole instrument. The 
other words were words of convenience requiring payment to 
the agent of the company, but did not constitute this a bill 
within s. 8. This was a bill not negotiable (see National Bank 
v. Silke [1891] 1 Q.B. 435). It produced no rights in the 
bank, which could not claim as holders. The appeal must be 
dismissed with costs. 

CLAUSON and pu Parce, L.JJ., agreed. 

CounsEL: Murphy, K.C., and C. Rochford ; 
K.C., and V. Holmes. 

Soxictrors: Stibbard, Gibson & Co. ; 
Baker, Baker. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Willink, 


Kenneth Brown, 


Appeals from County Courts. 
King Line Ltd. v. Moxey, Savon & Co. 
Slesser, Clauson and Goddard, L.JJ. 
19th December, 1938. 
CHARTERPARTY—SuHIP TO LoAp CARGO oF COAL 
SHIFTING TO ANOTHER— 


SHIPPING 
Mabe Fast at ONE Bert 

EXPENSE—LIABILITY. 

Appeal from Cardiff County Court. 

A charterparty, dated the 6th October, 1937, provided 
that the steamship “ King Edward,” should go to Barry and 
“there load, always afloat, in the customary manner, from 
the charterers in such dock as may be ordered by them on or 
before arrival in Barry Roads, a full and complete cargo of 
nominated coal.’’ This was to be loaded in 150 running hours. 
In case of a longer period the charterers were to be liable for 
demurrage at a certain rate. The facts alleged by the 
plaintiffs were that on the 21st October, 1937, there was a good 
supply of coal on the quay in 10 to 12-ton trucks. The 
charterers knew that part of the cargo would be coming to the 
docks in 20-ton trucks. The ship was at that time stemmed to 
begin loading at a 20-ton hoist, but there being then no such 
hoist available the owners of the docks offered them a berth 
at which the coal in the 10-12-ton trucks could be shipped. 
They elected to start loading at that berth and to make the 
necessary movement when a 20-ton hoist was available, a 
course which might save demurrage. They did not attempt 
to get the consent of the ship’s agent to its adoption. When 
the ship shifted to the other berth the expense was £19. 
The owners sought to recover this sum from the charterets, 
who denied that they had made the election alleged. At the 
close of the plaintiffs’ case His Honour Judge Thomas held 
that they had made out no case and gave judgment for the 
defendants. The plaintiffs appealed. 

Sesser, L.J., said that there should be a new trial. 

Ciauson, L.J., agreed. 

GopparD, L.J., said that, under the charterparty in that 
form, once the charterers had designated the berth to which 
the ship was to go and the ship had arrived there the shipowners 
had discharged their full duty under the contract to be 
performed at the port where the cargo was taken on board. 
His lordship did not know whether the judge thought the 
charterers or their agent had a right to order the ship, once 
she had arrived at the selected berth, to go to another at her 
own expense within the limits of the port. The circum- 


stances leading to the shifting of this particular ship must be 





fully examined. But the ship was not bound, once she had 
made fast to a berth to which she had been ordered, to shift 
from it to take on board part of the cargo the subject-matter 
of the charter. 

Suesser, L.J., said that the judgment of Goddard, L.J., 
on that matter was the judgment of the court. 

CounsEL: Carey Evans; J. D. Davies. 

Souicirors: Lean & Lean, of Cardiff; Ingledew & Sons, 
of Cardiff. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Union Cold Storage Co. Ltd. v. Simpson (Inspector of Taxes). 
Macnaghten, J. 14th November, 1938. 


Income Tax—LeAaseED MAcHINERY—WEAR AND 
Trear—RENEWALS OF A CaprraL NaTtURE—LeEssEE’s Rigur 
To Depuction—IncomE Tax Act, 1918 (8 & 9 Geo. 5, 
c. 40), Sched. D, Cases I and II, r. 6. 

Appeal by case stated from a decision of the Commissioners 
for the General Purposes of the Income Tax Acts for the City 
of London. 

The appellant company appealed to the Commissioners 
against assessments to income tax under Sched. D to the 
Income Tax Act, 1918, for certain years. The company 
claimed to be entitled to an allowance of income tax for wear 
and tear of certain leased machinery under x. 6 of the rules 
applicable to Cases I and II of Sched. D. The machinery 
came to be leased by the company in the following circum- 
stances: In 1921 the appellant company leased certain 
properties from two of its ordinary shareholders in connection 
with its cattle-raising business for an annual rent of £960,000. 
The machinery and plant in the freezing and other works 
comprised in the demised properties formed the subject of 
the company’s present claim for wear and tear allowance. 
The leased plant was operated by some thirty-five foreign 
subsidiary companies controlled in the United Kingdom 
and forming with the appellant company one business. The 
trading results of the subsidiary companies were brought 
into one comprehensive trading account in England, and, 
for the purposes of income tax, there was by arrangement 
one comprehensive assessment on the company which 
included the profits of all the subsidiaries. In the accounts 
the recognised distinction was drawn between, on the one 
hand, maintenance, running repairs, and renewal of parts, 
and, on the other band, the renewal of units of machinery, 
the former being charged to revenue and the latter to capital. 
All the revenue expenditure on the leased plant together 
with the rent was allowed as a deduction in arriving at the 
company’s profits for income tax purposes. Renewals of 
a capital nature of the leased plant were always charged 
against the lessors. The repairs done by the company 
as lessees were much greater than those charged as capital 
expenditure to the lessors. It was contended for the appellant 
company, inter alia, (1) that the lease was a full repairing 
lease under which it was obligatory on the company to keep 
the leased machinery and plant in proper repair ; (2) that by 
virtue of r. 6 (2) the leased plant must be deemed to belong 
to the lessees, who carried on the trade ; (3) that the operation 
of r. 6 (6) should be excluded from claims under r. 6 (2), 
or by treating the actual cost of the machinery to the lessors 
as being for the purposes of the rule its cost to the company ; 
and (4) that the decision in Heyhoe v. Slough Theatre Co. Ltd. 
(17 T.C. 488) was wrong in law. It was contended for the 
Crown (1) that the burden of maintenance of the leased 
machinery in its capital aspect fell on the lessors, and that, 
on the true construction of r. 6, the machinery did not fall 
to be regarded as let to the company on terms that the 
company was bound to maintain it and deliver it over in 
good condition at the end of the lease within the meaning of 
r. 6 (2), and that consequently the company was not entitled 
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to wear and tear allowance in respect of the leased machinery ; 
and (2) that, as the company had incurred no capital expendi- 
ture in respect of the leased plant, any deduction to which 
it might otherwise have been entitled must be disallowed 
by virtue of r. 6 (6), and Heyhoe v. Slough Theatre Co. Ltd., 
supra. The Commissioners, considering themselves bound 
by that case, disallowed the deduction, and the company 
now appealed. Rule 6 (2) provides that where a person is 
the lessee of machinery used by him in his trade, if he is 
bound to maintain it and deliver it up in good condition at 
the end of the lease, the machinery shall ** be deemed to belong”’ 
to the lessee for the purposes of the rule, which deals with the 
question of deductions for wear and tear of machinery. 
Rule 6 (6) provides that the total amount which may be 
allowed as deductions for wear and tear must not exceed 
the actual cost of the machinery including expenditure of 
a capital nature on it by way of renewal, improvement or 
reinstatement. 

MacnaGuTeNn, J., said that Heyhoe v. Slough Theatre Co. 
Itd., supra, admittedly covered the present case, where 
also the appellants had incurred no capital expenditure 
whatever. It was contended, however, that para. (6) of 
t. 6 applied only to the case in para. (1) where the owner of 
rhe machinery himself carried on the trade with it. But 
the words “no. repayment on account of any such 
deduction ”’ plainly referred to para. (5), so that para. (6) 
referred also to the case where the machinery was leased to 
the person carrying on the trade. Moreover, the concluding 
words of para. (6) indicated that the covenant to maintain 
in good condition might well involve expenditure of a capital 
nature. If by accident machinery were destroyed, the 
lessee, under his covenant to repair, would be bound to 
make good the damage, and any such expenditure would be 
capital expenditure for the purpose of r. 6. The 
Commissioners’ decision must be upheld. 

CounsEL: Sir Patrick Hastings, K.C., J. H. Stamp, and 
D. K. Dix, for the appellants; The Attorney-General (Sir 
Donald Somervell, K.C.), and R. P. Hills, for the Crown. 

Souicirors: Pinsent & Co.; The Solicitor of Inland 


Revenue. 
[Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 


Paine ». Colne Valley Electric Supply Co. Ltd. and 
British Insulated Cables, Ltd. 


Goddard, L.J. (sitting as an additional Judge). 
23rd November, 1938. 
NEGLIGENCE—DEFECTIVE AND DANGEROUS ELECTRICAL 

APPARATUS SUPPLIED BY MANUFACTURER TO ELECTRICAL 

Company — APPARATUS INSTALLED BY ComPpaANy — 

PROBABILITY OF INSPECTION OF APPARATUS BY COMPANY— 

WorKMAN EmpLoyvep BY Company [INJURED BY DEFECT— 

WHETHER MANUFACTURER LIABLE—FACTORIES AND WoRK- 

SHOPS ‘** ELECTRICAL STATION ** — KIOSK CONTAINING 

Live TERMINALS AND TRANSFORMER HOUSED IN SEPARATE 

CuBicLE—WorKMAN INJURED BY TERMINAL WHILE WorRK- 

ING IN CUBICLE CONTAINING ONLY SwITCHES—WHETHER 

EmpLoyerRsS LIABLE FoR FAILING TO SCREEN TERMINAL— 

WHETHER KIOSK AS A WHOLE AN ELEcTRICAL STATION— 

Factory AND WorksuHop Act, 1901 (1 Edw. VII, ec. 22), 

Sched. VI, para. 20. 

Action tried without a jury by Goddard, L.J., sitting as an 
additional judge. 

A workman, Bertram Paine, was electrocuted and killed 
by coming into contact with an electric terminal or bus-bar 
in a transformer kiosk owned and controlled by the first 
defendants, his employers. The kiosk consisted of three 
cubicles, one of which contained three such bus-bars which 
were live. The adjacent cubicle contained an oil switch on 
which the workman was working. The two cubicles were 
separated by an insulated division which reached only to 
within some 6 inches of the back of the ‘kiosk. The rearmost 


, 





of the three bus-bars should have been some 6 inches from the 
gap left by the partition between the cubicles, but was in 
fact only some 2 inches from it, with the result that while the 
workman was at work on the oil switch his elbow came into 
contact with the bus-bar and he received injuries from which 
he died. The kiosk was supplied to the first defendants by 
the manufacturers, the second defendants, but the first 
defendants themselves installed it. The mother of the 
workman, suing as his administratrix, under the Law Reform 
(Miscellaneous Provisions) Act, 1934, now claimed damages 
against the first defendants for breach of statutory and 
common law duty, and against the second defendants, alleging 
that they manufactured the kiosk in such a way as to make it 
dangerous to workmen such as the deceased who, as they 
must have known, would use it. Cur. ad. vult. 


GoppDarD, L.J., in a written judgment, dealing first with the 
question of statutory duty, said that counsel for the first 
defendants argued that as an electrical station was defined 
in para. 20 of the Sixth Schedule to the Factory and Workshop 
Act, 1901, as “* any premises or that part of any premises in 
which electrical energy is generated or transformed for. . . ,” 
and as the transformer and bus-bars in question were enclosed 
in a separate cubicle, only that cubicle, and not the whole 
kiosk, was an electrical station. In his (his lordship’s) 
opinion, the whole kiosk was an electrical station, and the 
division into cubicles was only a method of screening. 
Accordingly, not only had there been a contravention of the 
Act of 1901, but the first defendants had failed to provide a 
safe place for their workmen, thus failing in their common law 
duty as laid down in Wilsons & Clyde Coal Co. v. English 
[1938] A.C. 57; 81 Sot. J. 700. As to the second defendants, 
if the plaintiff had a claim against them, the first defendants, 
although their claim to an indemnity from them was barred 
by limitation, could ask the court to apportion the damages 
between the two defendants. It must be established that 
the second defendants owed the plaintiff a duty, there being 
no contract between them. It was argued against the second 
defendants that the kiosk was a thing dangerous in itself, so 
that anyone not warned of the danger and injured by it had 
a remedy against the manufacturers. Since Donoghue v. 
Stevenson [1932] A.C. 562, it was necessary to consider 
whether the circumstances were such as to create a proximate 
relationship between the manufacturer and the injured 
party. With dangerous things there was a duty on those 
who sent them forth, or installed them, towards those who 
must necessarily come into contact with them. (His lordship 
referred to Dominion Natural Gas Co. v. Collins [1909] A.C. 640, 
and to Lord Atkin’s speech in Donoghue v. Stevenson [1909] 
A.C., at pp. 578 and 599.) Where Lord Atkin in the latter 
passage spoke of the absence of possibility of examination he 
meant absence of possibility in a business sense. A person 
who bought 100 cases of tinned salmon had a physical oppor- 
tunity of examining each tin. Commercially speaking, he 
could not do so, as, by opening the tins, he would spoil the 
contents before they could be sold. Perhaps, therefore, the 
word * probability ’’ might be substituted for ‘* possibility.” 
If there were such a probability, the relationship between 
manufacturer and ultimate user would not be proximate. 
Here the second defendants were employed to make and 
deliver, but not to instal, the kiosk. It was for the first 
defendants to satisfy themselves that the kiosk satisfied the 
requirements of the Act of 1901. Their engineers had fixed 
the kiosk, and no one had troubled to see that it was safe for 
their men to use. There was accordingly no proximate 
relationship between the manufacturers and the deceased. 
In so holding he (his lordship) was supported by Ofto v. 
Bolton & Norris [1936] 2 K.B. 46; 80 Sox. J. 306. The 
action succeeded against the first defendants and_ failed 
against the second defendants. 

CounsEL: Blanco White, K.C., and G. G. Baker, for the 
plaintiff ; Gilbert Paull and A. Marlowe, for the first 
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defendants ; #. A. Sellers, K.C., and R. M. H. Everett, for the 
second defendants. 

Sonicirors: T. & N. Blanco White, for Clifford G. Turner, 
Watford ; James Turner & Son ; Carpenters. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law. | 


Paine & Co. Ltd. v. St. Neots Gas & Coke Co. 
Goddard, L.J., sitting as an additional judge. 
24th November, 1938. 
EASEMENT—RiGut To Dig WELL oN CoMMON AND TAKE 

WaTER—WHETHER COMMONERS ENTITLED TO GRANT— 

INTERFERENCE WITH EASEMENT—WHETHER PROOF OF 

TitLE NECESSARY TO MAINTAIN COMPLAINT. 

Action claiming damages for negligence, nuisance, trespass 
and breach of statutory duty in respect of the pollution of 
wells. 

The plaintiff company carried on the business of millers, 
maltsters and manufacturers of malt extracts on premises 
adjoining those of the defendants. They derived their 
water supply, so far as material, from a well on common land 
also adjoining the defendants’ premises. That well, as 
Goddard, L.J., found, became polluted by the defendants’ 
works, and the plaintiffs accordingly brought this action. 
The plaintiffs claimed their rights in respect of the well by 
virtue of a document which they called a lease, and which 
came into being in the following way: The lord of the manor 
to which the common belonged was also in enjoyment of 
certain common rights. The common was the subject of two 
private Acts which provided for the election of certain officers 
who were to meet once a year, but neither of which gave the 
officers or the commoners power to interfere with the soil 
for the purpose of making wells or to let rights in the soil of 
the common to persons who were not Commoners. At an 
annual meeting of the officials or commoners, including the 
lord of the manor, in April, 1932, permission was given to the 
plaintiffs to make the well; and at a meeting in April, 1935, 
the lord and the commoners made a further written grant to 
use the well which had been made. 

Gopparp, L.J., said that, as it was clearly the law that a 
licensee could only sue his licensor; and could, therefore, not 
sue a third person who interfered with the subject-matter 
cf the licence, and as the defendants contended that the 
plaintiff had a mere licence to use the well, it was necessary 
to determine the nature of the plaintiffs’ interest, if any, 
in the well and the pipe-line which led the water to their 
premises. Whatever the document in question might be, it 
was no lease ; it demised nothing. Counsel for the plaintiffs 
said that it granted a right, but was reluctant to say what 
sort of a right. It purported to grant a right to make and 
maintain a well for the purpose of gathering water, together 
with the right to lead the water to the plaintiffs’ factory. 
Water could not be the subject of a profit a prendre. Race w. 
Ward (1855), 4 EB. & B. 702 and Hill v. Tupper (1863), 2 H. & C. 
121, showed that a new species of incorporeal hereditament 
could not be created at the pleasure of a landowner, although, 
no doubt, a deed purporting to grant such a right might 
have effect as a licence. What, in his opinion, the document 
purported to create was an easement to make and maintain a 
well in which to gather water to be conveyed by pipe to the 
plaintiffs’ factory. It was, no doubt, more than a mere ease- 
ment of a watercourse, for the water had first to be gathered ; 
but it was not the law that every easement must be one 
hitherto recognised by law, such as light, air, or a water- 
see Dyce v. Hay (1852), 1 Macq. 305, and Simpson 
Counsel 


course : 
v. Godmanchester Corporation [1896] 1 Ch. 214. 
for the defendants argued that there could be no easement 
here as there was no dominant tenement, and that the grant 
was to use the water, not at the plaintiffs’ hereditament, but 
He (his lordship) thought that that was 
The reference to the plaintiffs’ 


in their business. 
not the true construction, 





business only showed that the supply was for manufacturing 
and not domestic purposes. The water was to be taken to 
the plaintiffs’ works through a defined pipe; therefore there 
were a dominant and a servient tenement in different owner- 
ship, a beneficial grant to the dominant tenement, and 
something given which could be the subject of a grant. That 
combination made a valid easement. The question remained 
whether the persons who signed the agreement had any 
right to make a grant. Even if they had greater rights than 
ordinary commoners, he (his lordship) could find in them 
no right to dig wells or to act on behalf of all the commoners. 
The deed appeared to confer on the plaintiffs no title to any- 
thing. It was argued for them that they had at least a 
possessory title, Fitzgerald v. Firbank [1897] 2 Ch. 96, being 
mainly relied on. That case showed that a person in actual 
enjoyment of a profit @ prendre could maintain an action of 
trespass against a person who disturbed him in his enjoyment. 
But he (his lordship) could find no case where a person suing 
to protect an easement had not had to prove his right to the 
easement. In reason he must prove that. The plaintiffs 
here had accordingly failed to prove any rights entitling 
them to maintain the action, and there must be judgment 
for the defendants. 

CounseL: R. M. Montgomery, K.C., and A. Capewell, 
for the plaintiffs ; Roland Burrows, K.C., and H. M. Abrahams, 
for the defendants. 

Souicirors : Lovell, White & King ; Crossman, Block and 
Co., for Wade-Gery & Brackenbury, St. Neots. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Obituary. 
Str ROBERT RODEN. 

Sir Robert Blair Roden, Barrister-at-Law, formerly Chief 
Justice of British Honduras, died in a nursing home in London, 
on Sunday, 5th February, in his seventy-ninth year. He 
was called to the Bar by Gray’s Inn in 1903, and after holding 
magisterial posts in Nevis and Barbados, he was appointed 
Chief Justice of St. Vincent in 1912. He became Chief 
Justice of British Honduras in 1915, and held that office 
until 1921, when he retired. 

Mr. N. HEAP. 

Mr. Norman Heap, solicitor, a member of the firm of 
Messrs. Heap, Marshall & Heeley, of Holmfirth and Hudders- 
field, died on Monday, 6th February, at the age of fifty-four. 
Mr. Heap, who was admitted a solicitor in 1907, was Clerk 
to the Holmfirth Old Age Pensions Committee, Clerk to the 
Chief Constable of the Graveship of Holme and a director 
of the Holmfirth Gas Light Company, Ltd. 

Mr. C. R. LEE. 

Mr. Charles Robert Lee, solicitor, of Blackburn, died 
recently after a motoring accident, at the age of twenty-four. 
Mr. Lee, who was admitted a solicitor in 1936, was a member 
of the staff of Messrs. Carter & Howarth, of Blackburn. 








Societies. 

Referees (Landlord and Tenant Act, 1927) 
Association. 
ANNUAL DINNER. 

The chair, at the fifth annual dinner of this Association. 
was occupied by Mr. S. P. J. MERLIN, its Chairman, and after 
the loyal toast had been honoured Mr. S. CARLILE DAVIS 
proposed the health of the Bench. He said that it was 
impossible for the Association and for the legal profession to 
carry on their work except in the spirit of peace, and during 
the last War the Master of the Rolls had had his career 
interrupted. Nevertheless, he had had an opportunity to 
see something of the world. The office of the Master of the 
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Rolls was first mentioned in a statute of 1495. Since then 
that officer had gradually assumed jurisdiction in matters 
of equity and had become a Vice-Chancellor, but had never 
sat except in the evening from 6 to 10 p.m., so that he would 
not clash with the Chancellor, who always sat in the morning. 
Since 1827 it had been the custom for the Master of the Rolls 
to sit during the day, and to use the evening hours only for 
festivity and for dining with the Referees’ Association. The 
office could at one time be held by a Member of Parliament, 


and the last Master of Rolls who had sat in the House of 


Commons had been Sir John Romilly in 1827. Judge 
Drucquer, with whom the toast was also coupled, represented 
the county court Bench, who came much nearer to the 
frailties of humanity than the High Court. 

Sir WILFRID GREENE, Master of the Rolls, said in reply 
that he had not had the privilege during his tenure of office 
of appointing a Referee. Referees as they existed to-day 


enjoyed the rudest health, and there was no chance of any of 


them vacating his post for many years to come. He assured 
the Association, however, that if and when the time came for 
him to make an appointment, he would not only scrutinise 
the professional abilities of the candidates, but he would 
also put them through a most searching examination in the 
arts of hospitality and sprightly converse. It should never 
be said that he was a party to appointing a Referee who did not 
equal the present members in those two great arts. He 
would exact positive proof, for he would expect a candidate 
to entertain him, as his predecessors had done in the past, with 
excellent food, admirable wine and eloquent conversation. 
He congratulated the Association on the success of its work 
and on the spirit of hospitality which it showed. 

Judge DRUCQUER said that in the Midlands the county 
court Bench was the only Bench that the people knew, and 
the county court judge was the only judge; they knew 
nothing of the Master of the Rolls. He himself had been 
appointed to the Bench a few weeks before the Act had come 
into force. After giving careful consideration to the matter, 
he had found that in eleven years he had not decided a single 
case under the Act. Cases were all referred to the Referees 
‘unless the judge otherwise ordered.’’ Before he had come 
to London his registrars had never thought of asking him. 
When, soon after his arrival in London, the registrar had 
enquired, ‘‘ Does your Honour desire these matters to be 
referred to the Referees or to yourself ? ’’? he had thought the 
fellow was daft. He threatened, however, ignorant as he 
was, to keep the cases in his own hands if the Referees did not 
treat him well, as they had that evening. 

Proposing tne health of *‘ The Other Guests,’’ Ma. A. H. 
FORBES rejoiced that the Bench would be unable to interrupt 
him, and recalled the sarcastic and effective manner in which 
he had once heard a very junior barrister deal with the King’s 
Bench Divisional Court. After the young man had_ been 
interrupted quite considerably by the two judges who in 
those bad old days heard civil appeals, one of them had said, 
“Yes, Mr. So-and-so; I interrupted you.’ Counsel had 
replied, ‘‘ No, my lord, it was I who interrupted your 
lordship.” Mr. W. W. Gibson had been elected by the 
shrewdest body of men in the country to lead them; Sir 
Charles Bressey’s activities in matters of the highway were 
well known. Mr. Napier had done magnificent work for 
county courts and their administration generally. 

Mr. Gipson, President of The Law Society, said that his 
branch of the profession was fairly closely connected with the 
work of the Association’s members. He, like the Master of 
the Rolls, was one of those who appointed Referees, but he 
did not propose to follow Sir Wilfrid’s pernicious example 
and invite a bribe. When the Act was still before Parliament, 
an advantage claimed for it had been that it would probably 
wipe out lawyers in the matters which it covered. It had in 
the event somewhat resembled the classic example of Acts 
to wipe oat lawyers: the Workmen’s Compensation Act. 

Sir CHARLES BRESSEY said that no assembly brought a 
colder chill to the heart of a layman than an assembly of legal 
luminaries. He had heard that Sir Isaac Newton, who had 
been extremely fond of cats, had made a hole in his door 
for his cat to go in and out, and also a series of smaller ones 
for her kittens. Sir Charles regarded himself merely as one 
of the kittens who followed Mr. Forbes, and his hole would 
be very small indeed. 

The Hon. A. E. A. NAPIER said that the Referees acted as 
a wholesome deterrent to landlords, and their mere presence 
ensured that most of the cases should be settled out of court. 
This arrangement gave them plenty of time to do other things. 
Their Chairman, for example, was deeply interested in the habits 
of cats, rats and dogs, rats being connected particularly with 
goodwill in his mind. Mr. L. G. Horton-Smith was rapidly 
approaching his century in the production of articles ; Mr. 
Carlile Davis was busily engaged in burying tithe rent-charge, 
which ought to have died long ago, and possibly in attending 





at the birth of redemption annuities. Mr. L. S. Holmes had 
just accepted a post on the Supreme Court: Rule Committee, 
as well as being on the Council of The Law Society. Judge 
Earengey was a text-book writer, and had won in a canter 
the contest to decide who should get out the first book on 
the Hire-Purchase Act. 

Judge KEARENGEY, proposing the health of The Referees’ 
Association, praised the Referees for introducing uniformity 
of decision and award. Nothing, he said, tended to spoil 
the popular conception of the administration of justice more 
than unequal assessments of compensation. The mere 
existence of the standard kept many cases out of court. 

The CHAIRMAN said that the Association had promoted 
many discussions on the Act for the benefit of its members. 
The House of Commons had given the Referees little assistance; 
they had tried to compose a definition of goodwill, but had 
absolutely failed, and in despair had left the question to the 
unfortunate Referees to answer according to the circumstances 
of each case. He disclosed that the Referee responsible for 
the decision in Hudd v. Matthews [1930] 2 K.B. 197, was 
Mr. B. Mark Goodman, who would also reply to the toast. 
That deplorable decision, which had been upheld by the Court 
of Appeal after reversal in the county court and Divisional 
Court, laid down that the basis for compensation should 
be the gain to the landlord and not the loss to the tenant. 
France, Belgium and Norway had all rejected this principle 
in their similar legislation. 

Mr. GOODMAN, also replying, said that his elation at being 
upheld by the Court of Appeal had been damped by the 
honorary secretary’s description of his decision in one of the 
legal journals as ‘‘ A Shock to the Legal Profession.’”’ The 
Chairman had added a new family to the law. The worthy 
Mr. Doe had been forgotten, but the character of the rat, 
cat and dog would remain as long as the Reports were read. 
The present Lord Chancellor had been so jealous of the 
creation of this family that he had disparaged it, but he had, 
nevertheless, added the rabbit. No doubt his fame in the 
future would rest on this addition to the Chairman’s family. 


Gray’s Inn Debating Society. 

A meeting of the Society was held in Gray’s Inn Hall on 
Tuesday, the 24th January, with the President (Mr. S. N. 
Grant-Bailey) in the chair. The Right Honourable The 
Lord Atkin gave an address on ‘‘ Legal Debate.’ <A vote 
of thanks to Lord Atkin, proposed by the Hon. Treasurer 
(Mr. Ralph V. Cusack) and seconded by the Hon. Secretary 
(Mr. Gilbert Harding), was passed with acclamation and 
Lord Atkin replied briefly. Eighty-five members and guests 
attended. 


United Law Society. 

At a meeting of the United Law Society held in the Middle 
Temple Common Room on Monday, 23rd January, Mr. A. L. 
Hoyle proposed “ That the termination of pregnancy by 
qualified medical practitioners should not be an offence.” 
Mr. H. Wentworth Pritchard opposed the motion. Messrs. 
G. L. I. Davies, O. T. Hill, R. W. Bell, W. Rees Davies, 
F. R. McQuown, E. D. Smith, A. E. Hunter, and C. L. R. 
Philips also spoke. Mr. Hoyle replied, and on a division the 
motion was won by eight votes. Attendance twenty-five 
(including three visitors). . 

At a meeting of the United Law Society, held in the Middle 
Temple Common Room on 30th January, Mr. H. W. Sharp 
proposed *‘ That the railways should be encouraged at the 
expense of the road transport industry.’ Mr. O. T. Hill 
opposed. Messrs. A. L. I. Davies, R. G. Plowman, R. S. 
Walter, G. W. Davies (visitor), A. R. Campbell (visitor), 
F. R. McQuown, E. D. Smith and L. G. Cullen (visitor) also 
spoke. Mr. Sharp replied, and on the motion being put to 
the House, it was carried by seven votes. 


The Hardwicke Society. 


A meeting of the Society was held on Friday, 20th January, 
inthe Middle Temple Common Room, the President, Mr. Lewis 
Sturge, in the chair. Mr. A. E. Hunter moved: ‘ That the 
League of Nations ought to be wound up.” Mr. G. Krikorian 
opposed. There also spoke Mr. Sexton, Mr. Lawrence 
Travers, Mr. Sadler, Mr. D. Riddiford, Mr. A. C. Douglas, 
Mr. GC. O. Cummins, Mr. W. A. Turnbull, Mr. Smith, Mr. J. 
Hooper, Miss Morgan Gibbon, Mr. L. S. Weinstock, Mr. M. N. 
S. Macpherson, Mr. R. A. E. Luard, Mr. Reginald Jones, and 
Mr. G. E. Llewellyn Thomas (Immediate Past President). 
The hon. mover having replied, the house divided, and the 
motion was lost by two votes. 
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University of London Law Society. 
The University of London Law Society held a debate on 
Tuesday, 24th January, at University College, Gower Street. 
The motion was: “That the path of glory leads but to the 


grave.’ Mr. Rowland proposed; Mr. Goldschmidt opposed. 
There also spoke: ‘ Miss S. Ritta (hon. secretary), Messrs. 
Sacker. Broad, Hepworth, Knorpel, Greenberg, Giffen, 


Brock and Miss Estell-burt. The President (Reginald Gill, 
Esq., LL.B., solicitor) from the chair declared that the 
motion was carried by seven votes to six on a show of hands. 


Law Association. 


The usual monthly meeting of the Directors was held 
on the 6th February, Mr. Ernest Goddard in the chair. The 
other Directors present were Mr. E. Evelyn Barron, Mr. Guy 
H. Cholmeley, Mr. Arthur E. Clarke, Mr. Douglas T. Garrett, 
Mr. W. Alan Gillett, Mr. G. D. Hugh-Jones, Mr. Frank 
S. Pritchard, Mr. John Venning, Mr. William Winterbotham 
and the Secretary, Mr. Andrew H. Morton. The Secretary 
reported the result of the annual appeal to be five new life 
members and thirty-three annual subscribers. £167 10s. 
was voted in relief of deserving applicants, the above new 
members were elected and other general business transacted. 


Law Students’ Debating Society. 


At a joint debate with the Conservative Central Speakers 
Board, at The Law Society’s Court Room, on Monday, 
23rd January (Chairman, Mr. P. H. North-Lewis), the subject 
for debate was: ‘ That this House has no confidence in the 
foreign policy of His Majesty’s Government.’’ Mr. M. Foulis 
(L.S.D.S.) opened in the affirmative. Mr. A. E. Chisholm 
(visitor) opened in the negative. The following members 
and visitors also spoke: Messrs. R. D.C. Graham, H. J. Potter 
(visitor), C. A. G. Simkins, T. Willis, E. Elverston (visitor), 
H. J. Baxter, J. E. Terry, J. H. Cove (visitor), G. Roberts, 
J. Worsfold (visitor), EK. V. EK. White, J. Harrington (visitor), 
G. A. Russo. The opener having replied, the motion was 
lost by fifteen votes. There were nineteen members and 
twenty-three visitors present. 


The Incorporated Law Society of Merthyr 
Tydfil and Aberdare. 


Mr. W. R. Edmunds, J.P., has been elected President and 
Mr. T. W. Lewis, Vice-President. The retiring President, 
Mr. Aneurin Jones, O.B.E., stated in his annual report that 
the Law Societies of Wales were inaugurating a campaign 
for better representation of provincial solicitors on the Council 
of The Law Society, and that new rules were expected shortly 
to secure uniformity in conveyancing charges. Mr. Jones 
paid a warm tribute to the Poor Persons’ Committee, which 
had dealt: with eighty-three applications last year, compared 
with an average of thirty. They had to deplore the deaths 
of three senior members in 1938, viz., Mr. Sidney Simons 
and Mr. William Thomas, both of whom had rendered great 
service to the public as well as to the profession, and Mr. A. J. 
Pincombe, who was clerk to the Mountain Ash Urban District 
Council for many years. The Hon. Treasurer, Mr. Tal 
Griffiiths and the Hon. Secretary, Mr. W. J. Canton, LL.B., 
were re-elected. 

The annual dinner was held at Aberdare, on 31st January, 
when the principal guests were the Mayor of Merthyr, His 
Honour Judge L. C. Thomas, Mr. Stanley Evans, M.A. 
(Stipendiary Magistrate, Pontypridd), Mr. Llewellyn Fran@ts, 
High Court Registrar, Cardiff, and Mr. E. A. Phillips, Registrar 
of Llandaff, Probate Registry. Mr. Aneurin Jones, O.B.E., 
presided over a large attendance. 


Jenevolent Association. 


The monthly meeting of the Directors was held at 
60, Carey Street, W.C.2, on Wednesday, Ist February. 

Mr. H. F. Plant, M.C., was in the chair, and the following 
Directors were present: Mr. H. White, M.A. (Winchester), 


Solicitors’ 


Vice-Chairman, Mr. G. L. Addison, Mr. Ernest E. Bird, 
Mr. G. S. Blaker (Henley-on-Thames), Mr. G. C. Blagden, 
Mr. W. E. M. Blandy, M.A. (Reading), Miss Mary A. Brown 
(Grimsby), Mr. G. K. Buckley (Preston), Mr. R. E. Bullin, 


J.P., T.D. (Portsmouth), Mr. A. J. Cash (Derby), Mr. J. 
Cherry, M.A., Sir Edmund Cook, C.B.E., LL.D., Mr. T. G. 
Cowan, C.B.E., Mr. C. H. Culross, Mr. T. S. Curtis, Mr. W. P. 
David (Bridgend), Mr. G. C. Daw (Exeter), Mr. E. F. Dent, 
Mr. G. Keith, O.B.E., Mr. C. W. Lee, J.P., Mr. G. E. Longrigg, 





M.A. (Bath), Mr. C. G. May, Mr. A. 
chester), Mr. W. N. Riley, M.A. 
Stancliffe, B.A. (Manchester), Mr. F. L. 
(Wolverhampton), and the Secretary. 
in grants to necessitous cases and eighty-ni 
admitted. 


R. Moon, LL.B. (Man- 
(Brighton), Mr. F. S. 


Steward, M.A. 


£752 was distributed 


ne new members 





Parliamentary News. 


Progress of Bills. 
House of Lords. 


Bastardy (Blood Tests) Bill. 
Read Second Time. 
Bognor Gas and Electricity Bill. 
Read First Time. 
Bootle Corporation Bill. 
Read First Time. 
City of London (Various Powers) Bill. 
Read First Time. 
Conway Gas Bill. 
Read First Time. 
Droitwich Canals (Abandonment) Bill. 
Read First Time. 
Export Guarantees Bill. 
Read First Time. 
Folkestone Water Bill. 
Read First Time. 
Gosport Corporation Bill. 
Read First Time. 
London Building Acts (Amendment) Bill. 
Read First Time. 


[Sth February. 
[7th February. 
{7th February. 
[7th February. 
{7th February. 
[7th February. 
{7th February. 
[7th February. 
[7th February. 


[7th February. 


London County Council (General Powers) Bill. 


Read First Time. 


{7th February. 


London Gas Undertakings (Regulations) Bill. 


Read First Time. 
London Government 
Read First Time. 

Macclesfield Corporation Bill. 
Read First Time. 
Medway Conservancy Bill. 
Read First Time. 
Merthyr Tydfil Corporation Bill. 
Read First Time. 
Methodist Church Bill. 
Read First Time. 
Metropolitan Water Board Bill. 
Read First Time. 
Mumbles Pier Bill. 
Read First Time. 
National Trust for 
Beauty Bill. 
Read First Time. 
Oswestry Corporation Bill. 
Read First Time. 

Royal Wanstead School Bill. 
Read First Time. 
Smethwick Oldbury 

Bill. 
Read First Time. 
Tynemouth Corporation Bill. 
Read First Time. 
West Gloucestershire Water Bill. 
Read First Time. 
West Surrey Water Bill. 
Read First Time. 


Bill. 


Places of Historic 


Rowley Regis and 1 


House of Commons. 


All Hallows Lombard Street Bill. 
Read Second Time. 
Bristol Waterworks Bill. 
Read Second Time. 
Census of Production Bill. 
Read Second Time. 
Charitable Collections (Regulation) Bill. 
Read Second Time. 
Colne Valley Water Bill. 
Read Second Time. 
Currency and Bank Notes Bill. 
Read Second Time. 
Czecho-Slovakia (Financial Assistance) Bill. 
Read Second Time. 
Dover Coal Dues (Abolition) Bill. 
Read Second Time. 
Exeter Extension Bill. 
Read Second Time. 


[7th February. 
[7th February. 
[7th February. 
[7th February. 
[7th February. 
[7th February. 
[7th February. 


{7th February. 


Interest or National 


[7th February. 
[7th February. 


[7th February. 
‘ipton Transport 


[7th February. 
[7th February. 
[7th February. 


[7th February. 


[7th February. 
{7th February. 
[2nd February. 
{3rd February. 
[7th February. 
[6th February. 
{7th February. 
{7th February. 


{7th February. 
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Export Guarantees Bill. 
Read Third Time. 
Jarrow Corporation Bill. 
Read First Time. 
Law of Libel (Amendment) Bill. 
Withdrawn. 
Limitation Bill. 
Read Second Time. {2nd February. 
London and North Eastern Railway (Superannuation Fund) 


[6th February. 
[2nd February. 


[8rd February. 





Bill. 

Read First Time. [2nd February. 
London Midland and Scottish Railway Bill. 

Read Second Time. {7th February. 
London Passenger Transport Board Bill. 

Read First Time. {2nd February. 
London Rating (Site Values) Bill. 

Read First Time. [2nd February. 
Marketing of Manufactured Goods Bill. 

Read First Time. [8th February. 
Maryport Harbour Bill. 

Read Second Time. {7th February. 
Milk Industry Bill. 

Withdrawn. 2nd February. 
Mining Industry (Welfare Fund) Bill. 

Reported with Amendments. [7th February. 
Newquay and District Water Bill. 

Read Second Time. {7th February. 


North Metropolitan Electric Power Supply Bill. 

Read Second Time. (7th February. 
Saint Nicholas Millbrook (Southampton) Church (Sale) Bill. 
Read Second Time. [7th February. 

Sheffield Corporation Bill. 
Read First Time. 
South Staffordshire Water Bill. 
Read Second Time. 
Southern Railway Bill. 
Read First Time. 
Stalybridge Hyde Mossley and Dukinfield 
Electricity Board Bill. 
Read Second Time. 
Sunderland Corporation Bill. 
Read First Time. 
Tiverton Corporation Bill. 
Read Second Time. 
Walsall Corporation Bill. 
Read First Time. {2nd February. 
Wear Navigation and Sunderland Dock Bill. 
Read Second Time. [Sth February. 
Willenhall Urban District Council Bill. 
Read Second Time. 


_ 
=) 


[2nd February. 
[7th February. 


{2nd February. 
Transport and 


[Sth February. 
[2nd February. 


[7th February. 


{7th February. 


Questions to Ministers. 
HIGH COURT AND ASSIZES (DELAYS). 


Mr. Emery asked the Attorney-General whether, in view of 
the confusion and public loss arising out of the number of 
cases overdue for trial by judges on circuit and in the King’s 
Bench Division, he will consider moving for a Select Committee 
of this House to investigate the causes of the delay and to 
suggest improvements in the organisation for hearing cases. 

THE ATTORNEY-GENERAL: I am not of opinion that any 
useful purpose would be served by setting up such a committee 
as my hon. Friend suggests. As the House is aware, a 
Resolution authorising the appointment of two additional 
judges of the King’s Bench Division has passed this House 
and is to-day on the Order Paper of the House of Lords. 
Special measures have been taken to place at the disposal of 
the King’s Bench Division the time of three Lords Justices. 
Furthermore, by recent legislation an extension has been 
made of the jurisdiction both of the County Court and of 
Quarter Sessions. If these measures should fail to bring about 
the desired result, it will be necessary to make further proposals 
for the purpose. {7th February. 


SOLICITORS (DEFALCATIONS). 


Mr. Emery asked the Attorney-General whether he is 
aware that the Bill which The Law Society, in July, 1938, 
decided to promote is designed to enable the Society to take 
further action when defaults by solicitors are reported ; and 
will he consult with The Law Society, while the draft of the 
Bill is under consideration, so as to ensure that the primary 
aim of the Bill should be to prevent solicitors defrauding their 
clients rather than to deal with defaults by solicitors after they 
have been reported. 

THE ATTORNEY-GENERAL: I understand that the draft 
of the Bill which is under consideration, and to which the 





hon. Member refers, is designed to strengthen the hands of 
The Law Society with a view to the prevention of defaleations 
by solicitors. I will, however, bring to the attention of The 
Law Society the observations of my hon. Friend. 

(7th February. 


LAND REGISTRATION. 


Mr. LIDDALL asked the Attorney-General what is the reason 
for the delay in extending the compulsory registration of the 
title of land to more of the Northern and Midland industrial 
areas ; whether he is aware that the extension would encourage 
building in the North and Midlands and render more easy the 
purchase and sale of newly-built medium-sized dwellings and 
shops ; whether he will state the objection to the extension, 
in addition to Surrey ; and whether the delay is related to 
ordnance surveys. 

THE ATTORNEY-GENERAL: I am aware of the advantages 
which are expected to follow from the application of the 
compulsory provision of the Land Transfer Act to any new 
area, but my Noble Friend the Lord Chancellor is satisfied 
that the best method to promote a general system of com- 
pulsory registration on sale throughout the country is to 
proceed step by step as and when the special maps necessary 
to the purpose can be prepared and the staff trained. 

My Noble Friend the Lord Chancellor will consider what 
area will be most suitable for a further extension in good time 
so that there may be no delay when a further extension 
becomes practicable. [8th February. 





Legal Motes sie — 


Honours and Appointments. 


The Lord Chancellor has appointed Mr. REGINALD 
FRANKLAND WHITE to be the Registrar of Whitby County 
Court as from the 2nd day of February, 19389. Mr. White 
was admitted a solicitor in 1913. 

The Attorney-General has appointed Mr. EDWARD GWYNNE 
EARDLEY-WILMOT to be conveyancing counsel to the Post 
Office in succession to the late Sir Arthur Underhill. 


Professional Announcements. 
(2s. per line.) 

Haslewood, Hare & Co., of 139, Temple Chambers, 
Temple Avenue, E.C.4, have taken into partnership as from 
31st March, 1938, John Stedman Owen Haslewood, B.A., 
Oxon. who has been associated with them for some time. 


Notes. 


Mr. J. Curtis, Deputy Town Clerk of Westminster, who 
is retiring at the end of the month, has completed fifty years 
of municipal service in London. ° 

The Arden Scholarship at Gray’s Inn for 1939 (£150 a year 
for three years) has been awarded to Mr. Raoul Percy 
Colinvaux, LL.B., the University of London, a Barrister of 
the Society. 

Stirling Town Council have agreed that the name of Sir 
Norman M. Macpherson, 8.S.C., Hdinburgh, should be added 
to the Roll of Burgesses of Stirling. He is a native of the town, 
and received his early training in the town clerk’s office. 

Among houses to be offered for auction at the Mart 
by Messrs. Chesterton & Sons, on 2nd March, are Sir John 
Simon’s residence at Addison Road, Kensington, and that 
of the late Sir Arthur Underhill at Campden Hill Place. 

A Labour private member’s motion calling for an immediate 
increase in the amount of compensation payable to injured 
workmen was defeated in the House of Commons, on 
Wednesday, by the margin of only one vote—by 135 to 154. 

An international conference of jurists, sponsored by the 
League of Nations, is being held at The Hague to prepare 
a scheme for a convention to protect internationally against 
theft and damage all objects of art and historical interest, 
including monuments. 

Mr. H. M. Matthews, F.A.I., of Messrs. Warmans, auctioneers, 
for many years honorary treasurer and also benevolent fund 
steward of the North and North-western (London) Branch, has 
been elected Chairman of that branch of the Auctioneers’ and 
Estate Agents’ Institute of the United Kingdom. 

Mr. James G. Chalmers, solicitor, of Selkirk, has been 
presented with an illuminated address by the members of the 
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Selkirk Public 
jubilee as honorary 
appointed to the position 
1889. 

The Co-operative Permanent Building Society, which has 
550 branches and agencies throughout the country, reports 
substantial increases for all business in 1938. Advances for 
house purchase total approximately £7,129,000, an increase of 
£1,296,000 over the previous year. This is the highest amount 
ever recorded for one year in the society’s history. Total 
assets now exceed £30,278,000. 

At a meeting of the Council of The Law Society held on the 
3rd February, 1939, the Travers Smith Scholarship for the 
year 1938 was, on the recommendation of the Trustees of the 
late Joseph Travers Smith, awarded to Frederick Thomas 


Library Committee, on the celebration of his 
clerk to the committee. He was 
at the inception of the library in 


Brockes, LL.M., London, who served his articles of clerkship 
with Mr. Robert Fowell Hooper-Watts, of the firm of Messrs. 
Blundell, Baker & Co., of London. 


Mr. W. F. Bent Beardsley, of Messrs. Woolley, Beardsleys 
and Bosworth, solicitors, of Loughborough, has been appointed 
President of the Leicester Law Society for the present year. 
Previous Loughborough solicitors who have filled the presiden- 
tial office since 1861 include the late Mr. Henry Deane (1891) ; 
the late Mr. Joseph Hands (1907) ; the late Mr. W. F. Beardsley 
(father of the new President) (1910); the late Mr. Wilfred 
Moss (ex-Mayor) (1921); Mr. Owen J. Taylor (1934); Mr. H. 
J. Deane (Coroner for North Leicestershire and for several 
years Clerk to the Justices) (1935); and Mr. F. H. Toone 
(1937). 

The maps prepared for the Central Valuation Board of the 
Mines Department, to show the division of the country into 
valuation regions which has been made by the Board under 
the provisions of the Coal Act, 1938, are now on sale and 
can be obtained from the official Ordnance Survey agents or 
direct from H.M. Stationery Office, price 2s. a sheet. There 
are two sheets on the scale of 10 miles to 1 inch, the first of 
which includes Scotland and the northern coalfields of 
England, while the second includes the remaining English 
and Welsh coalfields. A third sheet shows, on the scale of 
1 mile to 1 inch, part of the boundary between the Yorkshire 
and the North Midland regions. 


COMMITTEE ON LAW REPORTING. 

The Lord Chancellor’s attention has been called to the 
great number of law reports and to the fact that they appear 
to be increasing, thus causing difficulty to members of both 
branches of the profession and others. He has accordingly 
appointed a committee to consider the matter and to advise 
him upon it. The members of the committee will be: The 
Hon. Mr. Justice Simonds (Chairman), The Hon. Mr. Justice 
Wrottesley, Professor A. L. Goodhart, L. S. Holmes, Esq., 
Trevor Hunter, Esq., K.C., C. le Quesne, Esq., K.C., N. L. C. 
Macaskie, Esq., K.C., R. F. Roxburgh, Esq., K.C., J. H. 
Stamp, Ksq., Professor P. H. Winfield, and J. F. 
Woodthorpe, Esq. 





Court Papers. 
Supreme Court of Judicature. 


Rots OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL Court Mr. JUSTICE 
DaTE. Rota. No. I. FARWELL. 
Mr. Mr. Mr. 
Feb. 13. Ritchie Blaker Andrews a 
» 14 Blaker More Jones 
» 15 More Hicks Beach Ritchie 
» 16 Hicks Beach Andrews Blaker 
» 17 Andrews Jones More 
» 18 Jones Ritchie Hicks Beach 


Group B. 
Mr. Justice Mr. Justice 


Group A. 
Mr. Justice Mr. Justice 


BENNETT. SIMONDS. CROSSMAN. Morton. 
Non- Witness. Non- Witness. 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Feb. 13. More Ritchie Jones Hicks Beach 
» 14 Hicks Beach  Blaker Ritchie Andrews 
» 15 Andrews More Plaker Jones 
» 16 Jones Hicks Beach More Ritchie 
» 17 Ritchie Andrews Hicks Beach —_Blaker 
» 18 Blaker Jones Andrews More 


*The Registrar will be in Chambers on these days, also on the days 
when the Court is not sitting. 








Stock Exchange Prices of certain 
Trustee Securities. 





Bank Rate (30th June. 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 23rd February 1939. 
Middle jae (2 APProxi- 
Div. Price Interest mate Yield 
Months. & Feb Vield. with 
1939. redemption 
ENGLISH GOVERNMENT epee: 42.4184 &@ 
Consols 4% 1957 or after FA) 105|3 16 2|312 4 
Consols 240% . JAJO 704 | 3 10 11 — 
War Loan 34% 195 92 or after se JD) 97%3/}311 7 — 
Funding 4% Loan 1960-90 MN 108 |314 1\3 9 2 
Funding 307 Loan 1959-69 .. he AO| 943'3 3 4);3 5 8 
Funding 249/, Loan 1952-57 .. JD) 928;219 6/3 6 1 
Funding 24% Loan 1956-61 ie AO| 864'21710|3 7 7 
Victory 4% Loan Av. life 21 years MS 1074 314 5/3 910 
Conversion 5% Loan 1944-64 MN) 1114/4 911;2 6 9 
Conversion 34% Loan 1961 or after AO 98}/3 11 3 — 
Conversion 3% “Loan 1948-53 ar MS) 973 3 14/3 4 1 
Conversion 240, Loan 1944-49 oe AO; 96} 21111 /)218 9 
National Defence Loan 3% 1954-58 JJ, 96 3 2 6/3 5 6 
Local Loans 3% Stock 1912 or after JAJO 824,312 9) — 
Bank Stock .. - eet tee AO) 3254/3113 8| — 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after .. JJ} 79 39 7 — 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after ; : JJ 84 ll { — 
India 4$% 1950-55 : MN 1093 2 3 811 


JAJO 88 


1931 or after ; 
. JAJO 74} 


*1948 or after 


India 34% 
India 39, 


OE 
- 


Sudan 44% 1939-73 Av. life 27 years FA) 105 5 3 9 
Sudan 4% 1974 Red. in part after 1950 MN 1053 15 1 8 
Guaranteed 1951-71 FA 104 3 161 


ay ae aes 
Tanganyika 4% 


i) 
wor oewsnwn 


Cwwwps, 
_ 
— 
wonow 


L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 103 4 7 8 
Lon. Elec. T. F. Corpn. 2$% 1950-55 FA) 86 | 2 18 12 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ; 983 4 1 3;4 1 8 
Australia (Commonw’th) 3% 1955-58 AO’) 821312 9 | 46 5 
*Canada 4% 1953-58 ‘ i MS 106 315 6/3 9 7 
*Natal 3% 1929- = JJ 98 3 13/3 411 
New South Wales 34% 1930- 50 ‘5 JJ| 92 316 1;4 8 9 
New Zealand 3% 1945 _ a AO) 893,3 7 0/5 1 7 
Nigeria 4% 1963. os - ce AO. 107 314 9/311 6 
Queens sland 34% 1950-70... wis JJ, 893 318 3/4 2 1 
*South Africa. Sho, 1953-73 .. .. JD 99 |310 8/311 0 
Victoria 34% 1929. 49 i ae AO 93} 3 14 10 | 45 0 
CORPORATION STOCKS | 
Birmingham 3% 1947 or after oe JJ 80 315 0; — 
Croydon 3% 1940 60. = AO 92 3.5 3/31011 
*Essex ( Younty 3$% 1952- JD 99 310 8/3 


aie 
Leeds 3% 1927 or ‘after JJ; 79/315 6) 
Live rpool 34% Redeemable by agree- | 

ment with holde rs or by purchase.. JAJO 95 313 8 | 
London County 24% Consolidated 

Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 

Stock after 1920 at option of Corp. MJSD 783,316 5) — 
Manchester 3% 1941 or after te FA 80 3 15 


mi3mil — 


Metropolitan ( Sonsd. 24% 1920-49 .. MJSD| 95 | 212 8/3 010 
Metropolitan Water Board 3% “A” 
1963-2003... = - ne AQ, 83 312 3! 3 13 10 
Do. do. 3% “* B”’ 1934-2003 - MS 83 312 3/313 9 
Do. do. 3% “* E”’ 1953-73 JJ 924 3 410/3 7 6 
*Middlesex County Council 4% 1952-72 MN 105 3 16 2/ 3 10 10 
* Do. do. 44%, 1950-70 MN 110 4110/3 9 4 
Nottingham 3% Lrredeemable MN 80 315 0 _ 
Sheffield Corp. 34% 1968 .. oe JJ; 99 |310 8/311 1 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 


Gt. Western Rly. 4% Debenture .. JJ 983,54 1 3 — 
Gt. Western Rly. 449 Debenture .. JJ 106 64 411 — 
Gt. Western Rly. 5% Debenture JJ 1154 | 4 6 7 — 
Gt. Western Rly. 5% Rent Charge .. FA 1103 410 6 _— 
Gt. Western Rly. 5% Cons. Guaranteed MA 1054 414 9 — 
Gt. Western Rly. 5% Preference MA; 783/;6 7 6 — 
Southern Rly. 4% De benture JJ) 974 ;4 2 1 — 
Southern Rly. 49% Red. Deb. 1962- 67 JJ 99 |4 010/4 1 2 
Southern Rly. 5% Guaranteed MA 1063 4 13 11 

Southern Rly. 5% Preference MA 884 513 0 — 


* Not available to Trustees over par. 
; In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; ic the case of other Stocks, as at the latest date. 
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